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Three years ago, the U.S. Supreme Court articulated a heightened pleading standard in Bell Atlantic Corporation v. Twombly, 550 U.S. 544 (2007), which was subsequently reaffirmed and extended in Ashcroft v. Iqbal, 129 S. Ct. 1937 (2009).  That standard goes beyond the old “notice pleading” standard and requires a plaintiff to plead “sufficient factual matter, accepted as true, to state a claim that is plausible on its face.”1 If a plaintiff fails to meet this standard, the court can order the complaint to be amended or the case can be dismissed.
 
The Supreme Court’s Twombly and Iqbal decisions raise a number of questions for Minnesota litigators.  One important question, which has resulted in a split among judges in the U.S. District Court for the District of Minnesota, is whether the new heightened pleading standard applies to a defendant’s affirmative defenses asserted in his answer in the same way it applies to a plaintiff’s claims asserted in his complaint.  Another, which was recently answered (implicitly) by the Minnesota Supreme Court, is whether the new standard applies in state court the same way it applies in federal court.  This article will briefly discuss Twombly and Iqbal and then outline the answers to these questions.
 
A Heightened Pleading Standard
 
From 1957 until the Supreme Court handed down Twombly, a defendant seeking to dismiss a complaint—even a thinly pled complaint—faced an uphill battle.  Under the Supreme Court’s former “notice pleading” standard, a complaint would not be dismissed under Fed. R. Civ. P. 12(b)(6) “unless it appear[ed] beyond doubt that the plaintiff c[ould] prove no set of facts in support of his claim which would entitle him to relief.”2  In the wake of Twombly and Iqbal, this oft-repeated mantra, drilled into the mind of every law student in the pre-Iqbal era, no longer applies to 12(b)(6) motions to dismiss.
 
In Bell Atlantic Corp. v. Twombly,3 an antitrust conspiracy case, the Supreme Court held that simple notice pleading does not suffice: “[the Conley observation] has earned its retirement.  The phrase is best forgotten as an incomplete, negative gloss on an accepted pleading standard….”  Twombly held that, to survive a 12(b)(6) motion, a complaint must show a “plausible entitlement” to relief.  This plausible entitlement standard “requires more than labels and conclusions, and a formulaic recitation of the elements of a cause of action.”  The plaintiff must provide some factual allegations in the complaint that “raise a right to relief above the speculative level.”
 
In Ashcroft v. Iqbal, a constitutional discrimination case, the Supreme Court confirmed that Twombly “expounded the pleading standard for ‘all civil actions,’” not just antitrust conspiracy cases.  Moreover, under Iqbal, a complaint must be plausible on its face to survive a motion to dismiss. Facial plausibility means a “reasonable inference that the defendant is liable for the misconduct alleged.”  The Court noted that “the Rule does call for sufficient factual matter, accepted as true, to ‘state a claim to relief that is plausible on its face.’”4
 
In determining whether a claim is facially plausible, the truthfulness of all of a plaintiff’s allegations is no longer assumed.  Legal conclusions in a complaint are not entitled to a presumption of truth.  Moreover, the court should consider alternative explanations for the facts alleged, without accepting as true, “[t]hreadbare recitals of the elements of a cause of action, supported by mere conclusory statements.”  The Court emphasized that “while legal conclusions can provide the framework of a complaint, they must be supported by factual allegations.”  Bare assertions of the elements of a cause of action, without more, are not entitled to a presumption of truth.
  
In determining plausible entitlement, courts must rely on their expertise and common sense. When there is an innocent explanation that is more likely than the plaintiff’s claim of unlawful conduct, the facts do not plausibly establish a claim for relief sufficient to survive a motion to dismiss.  For example, in Iqbal, the plaintiff alleged that the FBI arrested and detained thousands of Arab men while investigating the September 11 attacks.  If taken as true, this allegation would have supported the petitioner’s claim of disparate impact discrimination.  But the High Court held that another interpretation was more plausible.  The attacks were perpetrated by Al Qaeda, which consists primarily of Arab Muslim men.  Thus, a nondiscriminatory disparate impact on this group, pursuant to a legitimate law enforcement policy, was unavoidable.  Between the “‘obvious alternative explanation’ for the arrests...and the purposeful, invidious discrimination respondent asks us to infer,” the Iqbal court rejected the discrimination claim.5
 
U.S. District Court judges may disagree with Twombly and Iqbal, but it has been relatively easy to understand that there is a new, heightened pleading standard for plaintiffs in federal court.  More difficult to determine has been whether Twombly and Iqbal should apply to the pleading of affirmative defenses, and whether Twombly and Iqbal should apply in state court actions.
 
Does the New Standard Apply to Affirmative Defenses?
 
The question of whether Twombly/Iqbal’s heightened pleading standard should apply to affirmative defenses has resulted in a split, not only among U.S. district courts generally, but also among judges within the U.S. District Court for the District of Minnesota.  
 
In Ahle v. Veracity Research Co., F.Supp.2d, 2010 WL 3463513 (D. Minn. Aug 25, 2010), Judge Ann D. Montgomery of the U.S. District Court for the District of Minnesota held that Twombly/Iqbal’s heightened pleading standard applies not only to the allegations of a complaint but also to affirmative defenses.   Ahle involved a claim for violations of the Fair Labor Standards Act (FLSA).  Plaintiffs brought claims against their employer, Veracity Research Co. (Veracity), for failure to pay overtime compensation.  The primary issue was whether plaintiffs were properly classified as FLSA “exempt” employees, relieving Veracity from the obligation to pay them overtime.6  In arguing that the plaintiffs’ class should be decertified, Veracity asserted two additional FLSA exemptions not addressed in its summary judgment briefs.  Responding to the plaintiffs’ argument that Veracity should be estopped from relying on the new exemptions, Veracity urged that it had preserved its right to raise any FLSA exemption by pleading the following affirmative defense: “Plaintiffs and members of the alleged Class are exempt from overtime provisions of the FLSA and are therefore not entitled to overtime compensation.”  Judge Montgomery agreed with the plaintiffs, holding that Veracity could not rely on newly raised exemptions in its argument for decertification.  
 
In so holding, Judge Montgomery adopted Veracity’s argument:  by pleading its affirmative defense too generally, Veracity had not preserved its right to claim any conceivable exemption.  To hold otherwise would be “contrary to the pleading standards announced by the Supreme Court in Bell Atlantic Corp. v. Twombly and Ashcroft v. Iqbal, which deem formulaic or threadbare recitals of the elements of a claim inadequate under Rule 8[.]”7  Judge Montgomery recognized that “Twombly and Iqbal are directed toward the pleading standards of a claim, and the Supreme Court did not expressly rule that those standards also apply to issues on which the defendant will bear the burden of proof, including affirmative defenses.”  Nevertheless, Judge Montgomery held, “the arguments in favor of extending Twombly and Iqbal to affirmative defenses are compelling.” 
 
Holding that the Twombly/Iqbal standard shall apply to the pleading of affirmative defenses, Judge Montgomery noted that vaguely pled affirmative defenses do not give “fair notice to the opposing party.”  Additionally, they “increas[e] litigation costs,” “clutter [the] docket,” “create unnecessary work,” “in an abundance of caution require significant unnecessary discovery,” and lead to “unnecessary motions for summary judgment and extend[ed] pretrial conferences in order to narrow the issues.”  According to the Ahle decision, to help remedy these problems associated with pleading boilerplate affirmative defenses, the Twombly/Iqbal standard should be extended.
 
Ahle was not the first statement from the U.S. District Court for the District of Minnesota on this issue.  In Equal Employment Opportunity Commission v. Hibbing Taconite Co.,8 a decision by Chief U.S. Magistrate Judge Raymond Erickson, the Twombly/Iqbal standard was also applied to affirmative defenses.  Chief Magistrate Judge Erickson cited a Fifth Circuit opinion which held “that affirmative defenses are subject to the same pleading requirements as a Complaint, so as to afford fair notice to the plaintiff.”9  While Woodfield was decided before the Supreme Court’s Twombly decision, Chief Magistrate Judge Erickson found its reasoning, as well as the reasoning in recent district court cases applying Twombly/Iqbal to affirmative defense pleading, to be persuasive.  In determining whether Hibbing Taconite had pled sufficient facts in support of its affirmative defenses “to meet the minimum pleading standards,” Chief Magistrate Judge Erickson kept “the Twombly pleading standards in mind[.]”  
 
Ahle and Hibbing Taconite are consistent with the majority of other U.S. District Court decisions where the implications of Twombly/Iqbal’s heightened pleading to affirmative defenses has been at issue.10  According to the majority of district courts, the practice of many litigators—pleading affirmative defenses as boilerplate recitals—provides plaintiffs with inadequate notice of the bases for the defendants’ legal theories.  “[D]efenses which amount to nothing more than mere conclusions of law and are not warranted by any asserted facts have no efficacy.”11
 
While this is the majority view, it is not unanimous.  Indeed, contrary to Ahle and Hibbing Taconite, the most recent decision from the U.S. District Court for the District of Minnesota adopts the minority view.  In Wells Fargo & Company v. United States of America, decided on October 27, 2010, Judge Patrick Schiltz affirmed a refusal by Magistrate Judge Arthur J. Boylan to apply the Twombly/Iqbal standard to affirmative defenses.  In denying a motion to strike an affirmative defense pled by the United States under Fed. R. Civ. P. 12(f), Judge Schlitz outlined the arguments he found “most compelling” for refusing to apply the heightened pleading standard to affirmative defenses.12 
 
First, Judge Schlitz noted that applying the new pleading standard to affirmative defenses has no basis in the text of the Federal Rules.  The standard for pleading claims is grounded in the text of Rule 8(a)(2), which requires “that a ‘claim for relief’ contain a ‘short and plain statement of the claim showing that the pleader is entitled to relief.’”13  Rule 8(c), the applicable rule for affirmative defenses, contains no such language.  The court noted that unlike a complaint, “[a]n affirmative defense is not a claim for relief, and neither Rule 8(a)(2) nor any other rule requires a defendant to plead facts ‘showing’ that the pleader is not entitled to relief.”  
 
Next, Judge Schlitz recognized the differing positions of plaintiffs and defendants in a civil action.  While “a plaintiff has months—often years—to investigate a claim before pleading that claim in federal court…a defendant typically has 21 days to serve an answer.”  The heightened pleading standard may be more fairly imposed on plaintiffs who, unlike defendants, are not working within strict time constraints.  
 
Finally, Judge Schlitz argued that imposing the Twombly/Iqbal standard on affirmative defense pleading would “radically change civil practice in the federal courts.”  It is common practice for federal litigators to simply list affirmative defenses in their answers.  Usually, nonviable affirmative defenses are ignored by the parties, and “[n]o judicial intervention is necessary.”  Applying the Twombly/Iqbal standard to affirmative defenses “would force defendants to plead fewer affirmative defenses,” then later “move the Court for permission to amend their answers to add affirmative defenses.”  These motions will often be resisted by plaintiffs leading to “another round of motion practice [in] many cases.”  Thus, subjecting affirmative defenses to the Supreme Court’s heightened pleading standard will “increas[e] the burdens on the federal courts, and add[ ] expense and delay for the parties.”  In Judge Schlitz’s view, subjecting affirmative defenses to the Twombly/Iqbal pleading standard will not remedy problems, it will create them. 
 
Thus, there is presently a split within the U.S. District Court for the District of Minnesota about whether Twombly/Iqbal applies to affirmative defenses.  Until the Eighth Circuit Court of Appeals decides this issue, its resolution will depend upon which judge has been assigned a particular case.  Under these circumstances, the conservative approach for practitioners is to conform to the Twombly/Iqbal pleading standard when asserting affirmative defenses.
 
Application of Twombly/Iqbal in State Court
 
Also yet to be seen is whether the Twombly/Iqbal pleading standard will become the uniform standard for state court actions.  Since the Twombly and Iqbal decisions, a handful of states have either expressly or impliedly adopted the new standard.14  On the other hand, at least two states have refused to adopt the Twombly/Iqbal standard in state proceedings.15  Still other states have declined to take a definitive position on the issue.16  
 
Minnesota falls into the category of states that have impliedly adopted the Twombly/Iqbal standard.  In Hebert v. City of Fifty Lakes, 744 N.W.2d 226, 235 (Minn. 2008), the Minnesota Supreme Court cited Twombly while noting that “[w]e are not bound by legal conclusions stated in a complaint when determining whether the complaint survives a motion to dismiss for failure to state a claim” and “legal conclusions masquerading as factual conclusions will not suffice to prevent a motion to dismiss.”  
 
More recently, in Bahr v. Capella Univ., 788 N.W.2d. 76,  80 (Minn. 2010), the Minnesota Supreme Court again cited Twombly while noting that “[a] plaintiff must provide more than labels and conclusions” in his pleadings.  While paying lip service to the old “notice pleading” standard, see id., in a clear nod to the new Twombly/Iqbal standard, the Bahr court went on to determine that the plaintiff’s complaint was properly dismissed by the district court because it was not “based on a legal theory and facts that are plausible[.]”  In order to prove her claim, the plaintiff in Bahr was required to prove an objectively reasonable belief that her employer was violating Minnesota law.  The Minnesota Supreme Court held that “[plaintiff] cannot merely claim a reasonable belief...and thereby avoid scrutiny of her claim[.]”  Instead, in order to survive a Rule 12 motion to dismiss, “[plaintiff] must plead sufficient facts to show that it was objectively reasonable for her to believe that [her employers’] actions were forbidden by [Minnesota law].”  While referencing the old “notice pleading” standard, the Minnesota Supreme Court goes on to apply Twombly/Iqbal’s heightened standard.
 
Nowhere does Bahr state that the Minnesota Supreme Court is adopting the Twombly/Iqbal pleading standard, but that is Bahr’s clear implication.  After Bahr, for all intents and purposes, Twombly/Iqbal is in effect in Minnesota state courts.
 
Again, given this state of the law, the conservative approach for practitioners is to file pleadings that conform to the Twombly/Iqbal standard, even in state court cases.  Failing to do so is an extraordinary risk, as it could result in a dismissal of the action.  
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