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April 14, 2011 ﬁﬁ’éﬂ
LLOYD § MORRIS L@ 7%2',%/«——‘

ZREATH AVE

LONGMONT, QO 80301 /
fe o Case

BE: Moy v, Colerade Housing and Finasce Awtharity, of al,
LL8. Disteies Court-for the Distriet of Colorado

/_,,/"‘"""";
Cuse No. 11-¢v-702 %fo /ﬁ -//E‘; by %ﬁw

Conferral for Motion for Sanctions Pursuant to Fed. R, Civ. P 11 /
as pegnired by DCColeLORR 7.0{0) W /@M
Dear Mr. Morris: /W

Enelosed, please find 2 copy of tur Motion 1o Disniss, with prejudice, pursuarnt to Federal Rule of Civil
Procedure 1200} for fatlure fo state a clain upos which reliefcan be granted, This Motion was filed with (he
Caowmret today,

f»‘*a(; ?&%’ 3

The purpose of this letter s to “confer”™ with you, per the Jocal rules of the Distriet Court, regarding our
filing of 2 Mation. for Sanctions against vou for {iling a frivelous lawsult against Lyan Janeway, This Motionls
altowed pursiant. to Federal Rule of Civil Procedure 11, and is available for use against pro se litigants who file
suit in Fedetal Court in bad faith.

Rufe 11 readsin ity entivety:

Rule 11. Signing Pleadings, Motions, and Other Papers; Representations
0 the Court;y Sanetions

{a) SHGNATURE,
mirskbe signed by at i
waiyie---Gr by o party
paper st state the iy . ,md tckptumc
warmber. Vialeds a rule of stmtuwe hers
a pleading need not be verified or zumn;x’mml bry ‘&ﬁi i
Vhe coort most strike s unsigosd paper unless e crission

is prompify-earrestid after baing valled to the atioraey™s or parte’s
attpnLi

s pleading, writien motion, and othor papar

St mse txtwrmrv af rucmd in ihe zmnmm 4

{b) REPRESENTATHINS TO THE COURT . By prosenting
a pleading, writfen wotion, og ather i}
{iking, submitting, or Jater advocating it—an atmmey or ugrepresenied
party certifies thit 1o the best of the person™s knowledge,

informarion, and-belel. formed afier an ngoiry reasonable under

thie choumsances:

v ibe oot




[image: image2.png](1% it i3 not bejng pmwmed f%ar any im;;mpey parpose, such
: - nevdiessly jncresse

thecost of Htigation,
{2} the claimis, defenses. and otber legsl comtenvions are warranted
by existing paent for exiending.
maodifying, or reversing existing low or for eutablishing

e ot

{3} the fiiotual contentions have evidentiary suppast or, if
specifically so idemified. will Hkely F suppor
alier o remsonable opportunity for Gwther investigation ar diseavary
anef

(4} the denials of facteal contention arted on the
evidence or, if specifically so identified, are reasonably based
on belief or a lavk of informaiten,

P SANCTIONS,
(1) In Gewperad. 11 afiey notice and g reasonable AppOrIERitY
urrespond, the court determines that Rule 1 1b has been viod
theeourt way Dnpose an appropriate sanction on any
aitoriey, law fiom; or party that vielated the rude or is sesponsiBile
for thie wiedation. Absent excuptional cirsmstan
adaw fiomemust be hiekd jointly responsibile for a vio
cotwitied by its parmer, associste, o employvee.

.

Jation

{2y Motton for Sanetio motion for sanckivns mus he

e separmely from woy oter motion and 1oust describe e
spectfic condunt tiat allegedly violues Bude 1HBL The mation
st be served vader Rnle 5, but it must not be filed or be presented
to the cowrt i ihe challengedd paper, clnin, defense,

comention, or denial iv withdrawn o spproprintely corrocted

within 2§ da g e or within another time the count

sefs [ warranted, the count may award to the prevailing

prty the reasonable expenses, including sttorney”s foes, incurred
for The mistion.

{350 thie Conet s Initiative. Om jis own, the court iy ordey
s atioraey, Tew fem, or perty to show pause why conduet
speeiticaily described in the order bas not vielated Rule [,

@) Nutire of o Sanciion, A sanction imposed wnder this ruie
vt b fimired o what suffiees 1o doer repetition of thwe conduer
orcompaiable conduc by others stmilarly situsted. The

sunction sy include nommonetary directives: g order o pay
apenalty frto courtz o, H impossd o oo and warranted

for cffictive detervence, an order dirccting payiment to the
movant of part orall of the rwasonalie attorney’s faes and
otherexpenses directly resulting Frim the viokation,

{33 Ldmitasions on Mouetary Sanetions. The coust must not lupose
a sponetary saootion
(A) againsta represented party for vielwing Rule
BN
(B ou s own, widess it issued the show-cause order
wnder Rude 1T bafore voluntary dismissal or sewbanent
of the chaims made by or against e party that is,
or whose atomeys are, to.be sanctionad.




[image: image3.png](83 Regpuipements for wn Order. An onler imposing n sanciion
mist esetibe the sanctioned conduct and explain the basis for
the sanotion,

(d)] INAPFLECABILITY TO DISCOVERY. This rale does not apply to
diselosures mnd discovery requests, responses, ahjeetions, and mations
under Rules 26 theough 57,

(A% amended Age. 28, 1983, off. Aug. 1, 19835 Mar
11987 Apr, 22, (903, off, Deo. 1, 199% Ape. 3

87, el Aag.
AT Dhec. 1, 2007

T is cur comtention that this lawsuit, 2s to Lyan Janeway. is in fact frivolous and in violation of Rule

§ b We hereby demand that you inrmediately withe our Complaint as to Lynn Janeway. If,
however, vou fail to withdraw the Complaing, wo will serve you with a copy of the Mation for
Sanetions. Under | 1320, shouid you stifl decide not to withdraw vour Comaplaint as to Lynn Janeway
within 21 days after service, we would file our Mation for Sanctions with the Comt af the carliest
available opportunity, and request that the Cowrt award attorpeys fees Incurred in responding o this
fawsuit,

Please advise as 1o the status of this Complaint as to Lyon Janeway as soon as possible,

Thank vou.

JANEWAY

G
P77

"Lt M dnevay #15597

LAW FIRM, P.C.

o

NOTE: PURSUANT TO THE FAIR DEBT COLLECTION PRACTICES ACT YOU ARE
ADVISED THAT THIS FIRM IS DEEMED TO BE A DEBT COLLECTOR ATTEMPTING
TO COLLECT A DEBT AND ANY INFORMATION OBTAINED WILL BE USED FOR
THAT PURPOSE. IF YOU ARE IN BANKRUPTCY OR THIS DEBT HAS BEEN
DISCHARGED IN KRUPTCY, THE COLLECTION ACTION DESCRIBED IN THIS
NOTICE SHALL BE AGAINST THE REAL PROPERTY THAT SECURES THE DEBT AND
NOT AGAINST YOU PERSONALLY,




[image: image4.png]IN THE UNITED STATES DISTRICT COURT
FOR THE DISTRICT OF COLORADO

Civil Action No, 1 T-ev-00702 }?’A / e / ﬂ ( A)@)

LLOYD E. MORRIS. ?e/ﬂ// el |
Plaintiff, WO ﬁkﬁ (&)

COLORADO HOUSING AND FINANCE AUTHORITY (CHFA) ot al

Defendants,

DEFENDANT LYNN M. JANEWAY'S MOTION TO IMSMISS WITH PREJUDICE
PURSUANT TO FED. R. CI'V. . 12(b)(6) FOR FAILURE TO STATE A CLAIM

Defendant, LYNN JANEWAY. (“Janeway™y hereby moves this Court:

{a) 1o dismiss with prefudice Plaintiff"s Complaint purseant to Fed. R, Civ. P, 12(b)6)

due to Plaintiffs failure 1o state 2 claim as 1o Janeway upon which relief can be
granted,

INTRODUCTIO

Plaintiff’s 50-page Complaint appears 1 be a product of the internet, picced together

from pleadings filed in cases from other jurisdietions.’ It is a form complaint that makes general

' For examyple, Plaiotii? ¢ites Ninth Cirooit case Tiw for the proposivion that s pleading s “sufficient,” and, has
apparently ehanged the cose law oited o the originat Motion 1o Dismiss filed in the Cilifornia case of Lombeay v.
SCME Movigage Bovdors of of. Mo LW 1160 SO fo ruud at” where the word “broker™ should be,
Anid on Ties 14415 of Page 39, Plaintifi conclades Ttis lengthy disoussion of s olaith for bresch of the covenant of
good fattliand fair dealit “the Maotion tr Disiniss shonld be desded” U appears that the Motion
o Dismiss was af one e posted on 85 eperated by Randall Kebon
in Texas, Mr, Kefton is not an aitorney and hias no discernible L Bee By Ape. 3
PlaintiiTs elaim under the Fair Credit Reporti irized from o second California case. Garefo v.
FISEC Bank, O0%0v-GI22 1-MMA-IMA. | jef was vopted nearty verbating from the ihiresmh
claim for seliel in the Garefa Compladm, (Sce B b Phatodlt ase of “COMES NOW PLAINTIF on
it it il top of Page 41 18 further evidence.

trainng whatso




[image: image5.png]statements about the real estate industey and fails to levy any specific factual allegations against
Janeway, or any of the nawed Defendants,

Plaintiff™s frivolous Complaint i nothing more than a delay tactic. Simply put, Plaintiff
defauited on his loan payments, and CHFA, through its attorneys at Janeway Law Firm, P.C..
initiated a foreclosure action based on the Deed of Trust signed by Plaintiff. Plaintiff does not
deny that he is “behind on the mortgage by eleven {11) payments, and expects 1o have difficulty
making fiture paywments,” (Complaint at 61, The forcolosire sale date af'the property s
currently set for May 11, 2011,

The Complaint should be dismissed with prejudice as 1o Janeway because Plaintiff's
allegations fail to state a claim upon which relief can be gramted pursuant to Fed. R. Civ, P.
12(b36),

FACTUAL BACKGROUND

Plaintiff purchased the Property on or about November 30, 2007, Plaintiff signed a Note
in the amount-of $204,790.00 for the benefit of Wells Fargo Bank, N.A., Defendant Colorado
Housing and Finance Authority’s (“CHFA™ predecessor-in-interest.” The Note was secured bya
Diced of Trust, signed by the Plaintiff and dated the same day. PlaintifCmade pavments on the
Nete until approximarely May 2010, Plaintiff subscquently defaulted, and has now been living
al the Property, while making no pavments, for nearly a vear.

Dug to the default, Defendant CHEA, the holder of the Note af the time, commenced

foreclosure of the Deed of Trust, through its attomey, Janeway Law Firm, P.C., with the Boulder

: The “proper [ L2 OF LOT 8 AND ALL OF LOT 6, BLOCK 2. MORNINGSIDE
ADDITION TO THE CITY OF LONGMONT, COUNTY OF BOULDER STATE OF COLORADO: Prrported
Common - Addresy: 235 E 4TH AVE, LONGMONT. €O 80501

 Wells Fargo Bank is named g5 a Defendant in thy Complaint, and has been served a copy of this Complaing,
Tis dstorest i the Note and Deed of Trust, and thus the Property, was transferred 1o Defendant CHEA in November
W67,

[




[image: image6.png]County Public Trustee (“Boulder PT™), in Sale # 1124907 Lyan M. Janeway is the president
and managing attorney for Janeway Law Firm, P.C. The Boulder PT caused a Notice of
Eleetion and Demand for Sule by Public Trustes {“NEIY™ 10 be recorded, {Ex. O~ NEDY The
sale date is currently set for May 11, 2011,
Juneway now moves to disniiss Plaintiff"s Complaint with prejudice,
ARGUMENT
i PLAINTIFF'S COMPLAINT SHOULD BE DISMISSED WITH
PREJUDICE PURSUANT TO FED. R. CIV. P, 12{(b}(6) FOR FAILURE TO
STATE A CLAIM UPON WHICH RELIEF CAN BE GRANTED
Plaintff's Complaint makes numerous claims and allegations against Janeway, other

Defendants, and other non-parties. Each ascertainable cause of action fails fo state 1 elaim, and
each will be addressed in wrn,

4. LegalStandards

i Ever Though Plaintiff is Pro Se, the Cowrt Cannot Act as His
Advocate
While “a pro se litigant’s pleadings are to be construed liberally and held to-a less stringent

standard than formal pleadings drafied by lawyers,” it is not the proper function of the court 1o
assume the role of advocate for the pro se litigant, Hall v Bellmon, 935 F.2d 1106, 1110 (10th
Cir. 1991, In addition. it is not for the Court to “supply Tactuad allegations 1o round out a
plaintift’s complaint or construct a legal theory on a plainiils behaltl”™ Wiimey v, New Mexico,

13 E3d 170, 117374 010" Cir, 1997,

i




[image: image7.png]i, Plaintiff Does Not Meet the Pleading Standard of Fed. R. Civ. P
8(a)(2). and This Court May Dismiss Plaintiff's Claims Under Fed.
R, Civ. P 12{h)(6)

A pleading that states o claim for relief must contain a “short and plain siatement of the
claimr showing that the pleader is entitled (0 reliel.” Fed, R, Civ. P, 8tax2). This pleading
standard “demands more than an vmadorned, the-defondat-nnlawful] v-harmed-me accusations,”
Asterofi v dghal, 356 US. 129 S.C0 1937, 1949 (20091, ~A pleading that offers tabels and
conclusions will not do.” 2. A complaint may be dismissed for failure to state o claim upon
which relief can be granted. Fed, R, Civ. P. 12{b)65. In ruling on a motion to disniss, the Court
“must accept sweli-pleaded allegations of the complaint as frue and mast construe them in the
Hight most favorable to-the Plaintift” Ahwrado v. KOB-TV, L1L.C., 493 F3d 1210, 1215 {itth
Cir, 2007)(emphasis added), Thus the Court can only accept “wallpleaded™ allegations in
Plaintiff's Complaing, if any. Finally, dismissal for failure 10 state a claim is “appropriate only
where it s “patently obvious” that the plaintiif could not prevail o the facis alleged. and [where]
allowing [him] ap opporunity to amend [his] complaint would be fatile.” Whimer, 113 F.3d at
173 (glting MeKinney v. Olahoma, 925 F.2d 363, 365 (10" Cir. 19913,

Hi. This Court May Take Judicial Notice of Janewny's Exhibits
Witheut Converting the Mation into One for Summary Judgment

This Court may also take judicial roties of certain facts. Ped. R, Evid. 20001, ~A
judicially noticed fact must be one not-subject 1o reasonable dispute in that itis either (1)
genarally known within the territorial jurisdiction-of the trial court ar {2) capable of accurate.and

ready detesmination by vesort 1o sources whose acéuracy cannol reasonably be questioned,” Jd,




[image: image8.png]“A cowrt shall take judicial notice if requested by a party and supplied with the necessary

information.” Fed. R. Evid. 201¢d).

considers the pleadings, certain matters of public record may also be taken into account, and
matters which are property the subject of fudicial notice may be considered without converting
the motion into ene for swamary judgment.” Walker v. Fon Laningham, 148 1.3d 391, 397
(Calo. App. 2006} {looking to federal authority for guidance in construing a Colorado rule). See
Stahd, v. United Sianvs Dep 1. of Agric,, 327 F.3d 697, 200 (8th Cir, 20033 (district court may take
Judicial notice of public records and consider them on a motion o dismigsy, Awro-Oswners Ing,
Co.v. Tuggle, 289 F.Supp.2d 1061, 1066 (W.D.Ark. 2003) (public records including motions,
orders, and docket entries nray be considered in connection with a Fed. R, Civ. P. 12{b) mation,
{See Defendant Lynn M. Janeway's Request for Judicial Notice in Support of Motion to
Disiniss),
b. Plaintiff Fails te Allege Frand With Specificity
A party alleging Traud must state with particalarity the circumstances congtiiuting the

fraud. Fed. R. Ctv, P. 9{b). Plaintiff failed to meet this heightened pleading standard. The

Complaint makes coneclusory allegations and generally refers o "Agents”™ who made
“representations” to “induce”™ him to act. In support of these vague contentions, Plaintiff simply
cites a string of 9™ Cirenit and 5" f‘ircuit cases which appear 1o be taken from yet another case
from the internet; this is evidenced by the “[*24[” notation a1 the top of page 43 of the
Complaint, As the Conrt is aware, this indicates a page break for published cases converted to

chectromic form, Plaintiff does not cite wi the case he used, or explain the connection to his

allegations because he failg to allege a single, specific fact. or point o any specific person or

[




[image: image9.png]Defendant who miade representations, or what they were, £ven though he claims to have
“identified specific facts and circumstances that constitute fraud.” (Complaint at 433, Therefore
Plaintiffs fraud claim fiils to state 2 olaim upon which relief van be granted.
¢, Negligent Misrepresentations/Fraud Claims as to Janeway fail to allege
the elements of the claim

In Colorade, generally, an atiorney does not owe a duty to non-clients, Yef, Plaintiifs
Complaint alleges “neghigent misrepresentation” by Janewsy, and completely fails o state facts
supporting any cognizable elemant of this elaim under state law. “To establish a claim for

negligent misrepresentation, it must be shown that the defendant supplied false information to

others in 4 business wansaction, and failed o exercise reasonable care or competence in

oblaining or commmuriicating information on which ofher parties justifinbly relied.” Mehaffv,

Rider, Windholz, ete. v, Cont. Basd, 892 P. 2d 230, 236 (Colo. 1993} (citing Burman v,
Richind Homes Lid., 821 P.2d 913, 919 (Colo, Ct. App.1991)) (emphasis added). In deciding
when to extend this lability fo atiorpeys. the Mefaffy Court narrowly held that sbsent o finding
of fraud or malicioys conduet by an aitorney, the attorney s not liable for negligent
syisrepresentation 1o a nos-client. . At 2335,

Plaintiff's vague Conplaint does not state any specific material facts that Janeway allegedly
misrepresented to him, upon which he specifically relied o his detriment. Plaintiff alse makes
refevence in this section of s Complaint 1o Janeway allegedly “promulgating false
representations 0 cause PlaintifT wenter into the LOAN..” (Comp. pg. 33) This appears 1o

involve theorigination of Plaintifi s loan, and was long before Janeway's involvement.

Accordingly, Plaintiit"s claim for negligent misrepresentation fails 1o state a claim upon which

refict can be granted,

€




[image: image10.png]d. Frandalent Concealment claim as fo Janeway fails to allege the clements

of the claim
Plaintiff"s Complaint alleges “fraudulent concealment™ by Janeway, vet again fails 1o

state fucts supporting the elements of this claim:

The elements of the tort of fraudulent concealment are (1) the
defendant’s concealment of a material existing fact that in equity or
good  conscience should be disclosed: {21 the defendants
knowledge that the fact is being concealed; (3) the plaingiff's
ignorance of the fact; (41 the defendant’s intent tha the plaintiff act
on the concenled facr, and (5) (he plaimiffs action on the
concealment resulting in damage.

Burman v, Richmeand Homes Lid., 821 P2d 913, 918 (Colo. App. 1991}, Fortlier, 2 Plaintiff
would need to show that the Defendant had # duty to disclose material information, that the
Defendant actually knew that a material fact was not disclosed, and that the Defendant’s intent
was w0 eause Plaintiff to sct differently than hesshe might have if they had known the concealed
information. See Barfleld v. Holl Realty, Inc.. 2329, 34 286, 292 (Colo. €1 App. 2010%
Kapetkin v, Merchans Morigage & Trust Corp., 679 P.2d 399, 601-02 (Colo. 1984, Mailon O

Con v, Bowen'Edvwardy Asse

., Ine, 965 P2 105, VT (Colo, 1998) {emphasis added).

Plaintiff fails to allege any specific element of this claim in Iiis Complaint as (o Janeway,
as he again makes vague assertions of “fiawd™ by Janeway. However, Janeway does not have a
“duty™ to disclose materfal information to Plaintiff, PlaingiTs claim as to fraudulent

concealment fails to state & claim upon which relief can be granted,

€. Conversion chaim must fail for lack of facts or allegations




[image: image11.png]Plaintifl"s complain appears 10 allege a conversion claim, but £ s to statc anything in
support this claim, In fact, the enly word appearing in this section of Plaintiff's ¢ omplaint is the
word “Conversion,” (Complaint at 355

f. RESPA and TILA Claims are Barred by the Statate of Limitations and
Negligence/Negligence Per 8¢ claims fail beeanse ne “duty” owed to
Plaintift

Plaintiff"s Complaint asserts violations of the Real Estate Settfement Provedures Act
{RESPA™L 12 US.C. § 2601 of seq.. the Truth in Lending Act " TILA™, 15 UL8.C. § 1601 a2
seq., and the Homie Owner's Equity Protection Act CHOEPA™), 15 US.CL§ 1639 ¢ sey.
{Complaint at 35-36). RESPA regulates the “settlement” process for residential real estate
“Settlement services” includes “any scrvice provided in conngction with a real estate
settlement.™ As mentioned before, Fateway was not involved in any way with the settiement or
origination of Plaint{fs loan. The purpose of TILA was (o “assure a measningfil disclosure of
credit terms™ and “terms of leases of personal property for personal, family, or household
purposes.”™ The extension of Tegal services, such as those provided by Yaneway, is not
contemplated by TILA regalations.” Simitarly, HOEPA requires specific disclosures of
“ereditors” in mortgage lending.” and sets torth “duties” for “mortgage servicers.” Again,
Janeway is not acreditor or mortgage servicer for TILA and HOEPA purposes, Plaintiff has pot

stated g 'valid claim against Janeway under RESPA. TILA, or HOEPA, and his RESPA. TILA,

“12USE. 5601
$12U8.C.§ 26023
T13USL. § 1601{a), {b)
F See 1S UL, § 1602

¢ 5.C. § 1639
FISUSL § 16398




[image: image12.png]and HOEPA claiwes must 7ail. But even if Plaintiff did have a claim under RESPA, TTLA. ar

HOEPA as to Janeway, said elaims must fil because they wre barred by the statute of limitations,
These Acts have vlear statutes of limitations. RESPA, TILA, and HOEPAY provide that

any action must be brought within one vear from the date of the cegurrence of the violation.!!

The “date of oecurrence” is the date of closing of the loan. Perkins v Johuson. 551 F.Supp.2d

1246, 1252 (1. Colo. 2008). Here, Plaintifl"s loan originated on November 30, 2007, Thus his

right to sue under RESPA, TILA. and HOEPA expired on November 30, 2008, over two years
aga. Therefore Plaimif™s claims are batred by the statute of Iimitations.

As to the negligence claim, Plaintiff™s Complaint wavers between “Defendants™ owing a
“general duty of care™ and & “fiduciary duty™ 1o Plaingil, (Comp, Pg. 35 In Colorada, “the
elements of a elaim of negligence consist of the fol fowing: a duty owed by the defendant to the
Plaintift, a breach of that duty, injurv 1o the Plaintiif, and o proximate cause relationship between
the breach and the injury,”™ Caseboli v. Cowan, 829 P.2d 352, 356 {Colo. 19921, Whether a
defendant owes 2 plaintiff a duty is a threshold question. I there is no duty, there can be no
breach and no negligence. Negligence per se, meanwhile, “serves to establish the existence of
the defendant’s breach of a legally cognizable duty <’swe& o Planiff. The standard of conduct is
adopted by the court from the statute or ordinance ., ™ Large Corp. v. Crespin, 727 P.2d 1098,
LHIE (Colo. 19863,

In this case, Plaintifi”s Complaint states. “Defendants owed a duty of care,™ which is based
on TILA, RESPA, and other, stmilar federal statutes. (Complaint at 35361, Plainttfs elaims

under these statutes are barred by the statute of limitations, Bt even if those claims were not

barred, these statutes do not provide for a “general duty of care™ o consumers, nor do they

614 TH.A and HOFPA, 15 105IC. § 1640(e)
flimitations for sctions arising onder 12 U.8.0. §

" Sratute of limiations found in: RESPA, 1210
TTRESPA also provides for a three vear statute ¢
2608, but Plainaty hag miade no such allegation here,

9




[image: image13.png]provide consumers with a cause of action for negligence or negligence per se. Thus these claims
fail to state a elaim upon which relief can be aranted.
g Plaintiff Fails to State a Clabm for Unjust Envichment

Unjust enrichment is “a judicially-created remedy tntended to prvent oue party from
unfairly bencfitting to the detriment of another pany.” Jorgensen v. Colorady Rural Props, LLC,
226 P.3d 1255, 1288 (Colo. App. 2010). “Histwrically. the unjust enrichment remedy has been
referred to as one of guasi-contract or as arising from a contract inplivd in law™ I It is o
“purely equitable romedy: the obligation does not arise in any sense from the promises made
between the parties or any contract.™ Id, The remedy arises “where no true comract exists,” Jd
(eiting 26 Williston oni Contracts § 6821, at 213, See Dan B, Dobbs, The Law of Remedies §
4201y, at 371 (2d ¢d. 1993} (an unjus! enrichment claim “hafs] nothing to do with a genuine
contract™), “Indeed, a claim for unjust coricliment nay riot be asserted if there is 2 valid contract
covering the subject.” Jorgensen al 1259,

Plaintifl seeks some sort of restitution resulting from his unjust enrichment claim, but the
amount of damages Plaintiff seeks varies within the Complaint ftself. Regardless. the claim is
solely based on the Note. which is 2 valid contract between Plaintiff and CHFA, as successor-in-
interest to Wells Fargo. Plaintiff cannot assert a claint for unjusi envichment where, as here,
there:is avalid contract. Inregard to Defendant Javeway, however, Plainti#f does not have, and
never had, any sort of contract with Janeway. tn addition. Plaintiff's allegation that faneway
“received” an “illegal benefit at Plaintils expense” is not only groundless and blatant] v false,

but also irrelevant o this claim (Complaint.at 373, Plaintiffs unjost enrichment claim must fail,

14



[image: image14.png]h. Plaintiff’s Claims for Breach of Fiduciary Duty and Breach of the
Implied Covenant of Good Faith and Fair Dealing Must Fail Becanse

Janeway Owed No Duty to Plaintiff

As stated above. 1t is vbvious Plaintiff “cut and paste”™ nearly all of this section of his

Complaint from s Motion to Disntiss filed in a California case, Loimboy v, SCME Mortgage
Bankers, ot al., and has egregiously misquoted the California case law cited within Lomboy to

suit Plaintiffs own purpose (1.2 pulting the words “Lender’s Agent™ in wiiere “broker” actual Iy

appears in the cases cited). (See Footnoté Pand Ex. % But even setting these errors aside,
Phaintiff fails to establish that Janeway owed any sort of “duty™ to Plaintiff for the purposes of
this claim.

The Complaint avers that “All Defendants, [sic] willfully breached their implied covenant of
good faith and fair deating with Plaintdff...” (Complaint m 38). Plaintiff seems to combine this
claity with the claim for breach of fduciary duties. as the later refers 16 a “special relationship™
and “fiduciary duty” multiple thmes. (Complaint a1 38). Farther, the Complaint refers fo a
“Lender's Agent” as having a fidueiary duty toa “borrower™ when placing them in a loan. In
sipport, the Complaint refers to the California Department of Real Estate’s website. Jd.

Notwithstanding the fivolity of these claims. before there can be a dregoh of a fiduciary
dury, there must be a duty, Plaintiff™s cladms do not set forth any special clroumistances that
could tead this Court to conclude that Janeway owed Plaintiff a fiduciary duty, or that Janeway

vevous contortion of the case law demonsivates

breached thecovenant of goad faith. Plaintiff's ¢
that he could not find any suthority supporting his proposition that a duty exists, thus, he
concocted hisown, But this duty simply does not exist, Becavse there is no duty, therecan be

rie: breach, and these claims must fhil




[image: image15.png]i Plintif's Fair Credit Reporting Act claim as to Janeway must fail
heeause Janeway is not a “consumer reporting agency™
Plaintiff alleges in his Complaint that “In creating the loan Defendants have engaged in
acts:or practices in violation of the Fair Credit Reporting Act.™ {Complaint at 40). Here again,
as mentioned previousty, Plaintiff akes the langunge from this seetion of his Complaint from a
second Calitornia case, Garoda v. HSBC Bank. ot od. (See Footnote | and Ex. B, and again, fails

to recognize that Janeway'is not a consumer reporting agency contemplated by the Fafr Credit

Reporting Act (FORA™L 13 USC. § 168) o1 sey, A “consumer reporting ageney” is defined

anderthe FCRA as folfows:

“any o individusl,  parmership,  corporation,  wrust, estate.
cooperative, association. government or governmental subdivision
or agency, or other entity] which; for monetary feos, dues, or on a
gooperative nonprofit b regularly éngages in whole or in part
in the practice of ussembling or evaluming consumer credit
information ar-other information on consumers for the purpose of
turnishing consumer reports 1o third parties, and which uses any
means or facllity of interstate commerce for the purpose of
preparing or furnishing consumer repors,”

15 US.CLO8 168 Talf)y, Janewny provides fegal services and advice 1o clients, including CHFA,
and is not a “consumer reporting agencey™ under the FCRA, thus, Janeway cannot violate the
FCRA. This clalin must fai ag 10 Janeway.

j-  Plaintiff Does Not State a Claim for Intentional Infliction of Emotional

Distress

“Intentional inflietion of emotional distrese/ourageous conduet reguires proot that the
defendant engaged in extreme snd outrageous conduwt, recklessly or with the intent of causing
the Plaintiff severe emotional distress, and that the Plaintiff mourred severe emotionsl distress as

aresult of defendant’s conduct” MoRlelvy v Liberny Mut. Jus, Co. 983 P.2d 42, 44 (Colo. App.




[image: image16.png]1998). The Complaint generally refers 1o “the conduct commitied by Defendant . . . was extreme

and outrageous.” (Complaint at 413 11 does pot pidnt 1o any specific conduct by Janeway, let

alome how that conduct was extreme and outrageous, (Complain at 41}, Yet, Plaintiff demands o

“release of Tten. .. [for] Detendants 1o disgorge themselves of all enrichment received from

Plaintiff...and further demands that Defendants pay to Plaintiff . S3,1801 7853 i
“ltis simply nottortious for a commerciad lender to Teid money, take collateral, or to

foreglose on collateral when a debt is not paid.” Sterree-Bey Fed. Land Bank Ass'n v. Superior

Court, 227 Cal App.3d 318, 334 (19913, Thi

exactly what happened in this case. Money was
fent to the Plaintiff, the debt was not paid (in Fact Plaintiff admits to being 11 months bohind on
his payments), and CHF A initiated foreclosure proceedings on the vollateral to seeure
repaymient, Janeway merely represented CHF A in the foreclosure. This conduet is perfectly
legal, not tortious, and this claim must also fail.
K. Plaintiffs Claims for Conspiracy Fail to State a Claim for Relief

Plaintiff asserts Janeway 18 somehiow involved in “an ongeing criminal enterprise™
{Complaint at 4}, and apparenthy 2 civil conspiracy, “acting o concert and collusion. . toward the
iflegal purpose of inducing Plaintiff fo enterinto a contract” that would then allegedly benefit
laneway {#d at 44}, First, Janeway can have ne Hability 1or an alleged “eriminal™ conspiracy
stemming froma civil action brought by a private citizen. As to any apparent civil conspiracy,
there are five eléments required to establish a civil conspiracy in Colorado: there must be: (1)
twi or mote persons: {27 an ohiject to be aceomplished: (33 a meeting of the minds on the object
or course of agtion; (4) one-or more unlawful overt acts) and 13} damages as the proximate resalt

therent. Jer Courier Service, e, v. Mnlel, 771 P2 486, 302 {Colo, 19897,




[image: image17.png]Iss this case, Plaintiff avers that:

“Allactors, . while purporting to act toward o legal purpose, .. acted
in furtherance of & mecting of the minds of all participants, then
took advantage of {the privilege of being licensed in the state] 1o
accomplish the illegal purpose of fraudulently inducing Plaineff
nto & predatory loan intended o cause default and foreclosure so
that Lender could collect windfall profits by way of derivaiive
transactions,”

(Complaint at 43-44). Plaintiff again fails to plead any spevific facts supporting his contentions,

and the Complaint does not contain sufficient facts to show a mieeting of the minds, as required

1 establish & civil conspira

celatmn, Asstated previonsty, Janeway had no invelvement in
Plaintiff’s entering into the loan contract with Wells Fargo, and the subsequent fransfer of that
contract o CHFA. Janeway canuot therefore be said to have heen involved in any illegal
agreement with the lender, CHEAL or any other party, to “induce™ Plaintiff sign the Note and
Deed of Trust. Plaintiffs claim for conspiracy must also fail.
L Plaintff*s Claims for Concert of Action, Assisting/Participating,
Encouraging, and Joint Liab#ity faii

Coneert of Action is a tort Hability theory: “The Restatement of Torts, under a concert of
action principle, aceepts a doctiine with rough similarity to ceiminal alding and abetting, An
actor is lablefor harm resulting to a third person from the tortious conduct of another “ifhe . . .
knows that the other’s conduct constitutes a breaeh of duly and gives substantial assistance or
encouragement o the other . . " Cenrad Bank of Denver, NA v First Intersiate Bank of
Denver, NoA., $11 WS, 164, 181 {1993) eitfng Restatement (Socond) of Torts § 87603 (1977);
se¢ also W, Keeton, D, Dobby, R, Keeton, & D, Owan, Prosser and Keeton ou Law of Torts 322-

324 (5th ed. 1984) (enrphasis ndded).




[image: image18.png]Flaintiff claims that Taneway should be held “equally liable™ for her allegedly iltegal dcts
under several legal doctrines. (Cowrplaint at 45-47). Yet, Plaintifl fails to estahlish anry facts as
to hiow exactly laneway is Hable under the concert of setion theory, or any other theory, Thus,
Plaintift’s claim that Janeway has acted in concert with, assisted, encouraged, or participated
with fellow Defendants towards an illegal end. and made therefore “jointly Hable,” must fail.
{Complaint at 47).

1. CONCLUSION

Forthe reasons stated above, Janeway respectfully requests that this Court grant this

Motion te Dismiss as to Defendant Janeway, with prejudice,

Dated: Aprit 14, 2011 Respectiully submitted,
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