JUDGMENTS ONLINE

Below are summaries of recent court cases affecting the real estate industry. For more detail and additional cases, visit "The Letter of the Law," NAR's online legal newsletter. 

Protecting Emotional Care Not Broker’s Job
Real estate transactions can be traumatic, but Oregon’s highest court has ruled that a buyer can’t collect damages for emotional distress from a real estate broker for an alleged breach of fiduciary duty. When Tom and Karen Rathgeber decided to move from Portland to a rural area in south Oregon, they hired a buyer’s rep who told them he had experience in rural properties. After a long search, the buyers entered into a purchase agreement and moved into the property before closing. Once there, they discovered several defects with the house and froze the funds they’d put in escrow toward the purchase. The Rathgebers then sued the buyer’s rep, seeking damages both for emotional distress and for a violation of Oregon’s Unfair Trade Practices Act.

Initially the trial court awarded damages to the buyers, but the ruling was reversed by the state appellate court and upheld by the Oregon Supreme Court. Under Oregon law, the buyers would have had to show either a physical injury or conduct that violated a legally protected relationship (such as that between a doctor and patient) in order to recover damages for emotional distress. The buyers argued that the rep’s conduct violated both his legal duty to protect them from negligent infliction of emotional distress. The buyer’s rep argued that other Oregon cases had held that professionals were not responsible for protecting clients from emotional distress unless the buyers had established that the standard of care for real estate professionals in Oregon created a specific duty to do so. The standard of care is the average level of skill, care, and diligence exercised by like professionals practicing in the same area. Since the buyers had offered no evidence that the local standard of care imposed such a duty on the broker, the state supreme court affirmed the appellate court’s ruling. The court also noted that legally protected interests did not apply to “economic relationships,” such as the one that existed between the buyers and the rep.

The Oregon Supreme Court also affirmed the appellate decision on the violation of the Unfair Trade Practices Act, although on different grounds. The appellate court ruled against the buyers’ contention that the rep had failed to meet the obligations for fiduciary duty listed in the agency disclosure form they had signed. The state supreme court found that the buyer’s rep would be guilty under the Act only if he had deliberately misrepresented his qualifications during the transaction. The Court decided that while the rep may have been negligent in this transaction, the buyers had not shown that he had misrepresented his qualification to have experience with rural properties at the onset.

To read a complete summary, visit the Letter of the Law at REALTOR.org's Law & Policy channel.

Broker Not Due Future Commissions 
Richard Brough Jr. was hired to manage the real estate holdings for Imperial Sterling Ltd., a company owned by a mother, who acted as president, and her son, who was the company’s principal shareholder. Brough’s responsibilities also included trying to sell the company’s holdings in Florida. His handwritten contract stated that he would receive a commission on sales but not on leases.

When the son assumed presidency of the company three years later, he ask Brough to find a commercial broker to sell some land in Florida. Brough informed the new president that under his contract, he was entitled to a commission on sales. The president claimed he was unaware of the agreement and later told Brough that the company was not bound by the contract.

Brough terminated his employment and sued, alleging breach of contract. The company countersued, claiming the contract was fraudulent. The manager argued that the company had the intention of selling its Florida properties, so he was entitled to commissions on those sales. The trial court agreed and awarded him commission on both completed and future sales. However, the appellate court reversed part of the decision, finding that under Florida law, damages cannot be awarded for lost profits when the profits are depending on a future action of another party (in this case, the sale of the land by another broker). The court did uphold the award of $406,000 in commissions for property that had already been sold when the broker terminated his contract. The court also noted that if the broker had remained with the company until his contract expired, he would have been due additional commissions on land sales during that period. 

To read a complete summary, visit the Letter of the Law at REALTOR.org's Law & Policy channel.

 
