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National Consumer Credit Protection
Act 2009

No. 134, 2009

An Act relating to credit, and for related purposes

[Assented to 15 December 2009]

The Parliament of Australia enacts:
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Chapter 1 Introduction
Part 1-1 Introduction

Section 1

Chapter 1—Introduction

Part 1-1—Introduction

1 Short title

This Act may be cited as the National Consumer Credit Protection
Act 2000.

2 Commencement

(1) Each provision of this Act specified in column 1 of the table
commences, or istaken to have commenced, in accordance with
column 2 of the table. Any other statement in column 2 has effect
according to its terms.

Commencement information

Column 1 Column 2 Column 3
Provision(s) Commencement Date/Details
1. Sectionsland Theday on which this Act receivesthe 15 December
2and anythingin  Royal Assent. 2009

this Act not

elsawhere covered

by thistable

2. Sections3to A single day to be fixed by Proclamation. 1 April 2010
337 and However, if any of the provision(s) donot ~ (see

Schedule 1 commence within the period of 6 months F2010L00301)

beginning on the day on which this Act
receives the Royal Assent, they commence
on thefirst day after the end of that period.

Note: This table relates only to the provisions of this Act as originally
passed by both Houses of the Parliament and assented to. It will not be
expanded to deal with provisionsinserted in this Act after assent.

(2) Column 3 of the table contains additional information that is not
part of this Act. Information in this column may be added to or
edited in any published version of this Act.
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Introduction Chapter 1
Introduction Part 1-1

Section 3

3 The National Credit Code

Schedule 1 (which isthe National Credit Code) has effect as alaw
of the Commonwealth.
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Chapter 1 Introduction
Part 1-2 Definitions
Division 1 Introduction

Section 4

Part 1-2—Definitions

Division 1—Introduction

4 GuidetothisPart

This Part is about the terms that are defined in this Act (other than
the National Credit Code). (For the termsthat are defined in the
National Credit Code, see section 204 of that Code.)

Division 2 has the Dictionary (see section 5). The Dictionary isa
list of every term that is defined in this Act (other than the National
Credit Code). A term will either be defined in the Dictionary itself,
or in another provision of this Act. If another provision defines the
term, the Dictionary will have a signpost to that definition.

Division 3 has definitions relating to the meaning of credit activity.

Division 4 has some other definitions that apply across this Act
(other than the National Credit Code).

4
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Introduction Chapter 1
Definitions Part 1-2
The Dictionary Division 2

Section 5

Divison 2—The Dictionary

5 TheDictionary
(1) InthisAct (other than the National Credit Code):
acts as an intermediary: see section 9.

ADI has the same meaning as in subsection 5(1) of the Banking Act
1959.

adverse publicity order: see section 182.

affairs, in relation to a person that is a body corporate, has the
same meaning as in Part 3 of the ASIC Act.

affidavit includes affirmation.

ancillary offence, in relation to another offence, means:
(&) an offence against section 6 of the Crimes Act 1914; or

(b) anancillary offence within the meaning of the Criminal
Code;

that relates to the other offence.

appeal includes:
(&) an application for anew trial; and

(b) proceedingsto review or call in question the proceedings,
decision or jurisdiction of a court or judge.

approved external dispute resolution scheme: see section 11.
APRA means the Australian Prudential Regulation Authority.

ASI C means the Australian Securities and |nvestments
Commission.

ASI C Act means the Australian Securities and Investments
Commission Act 2001, and includes instruments made under that
Act.
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Chapter 1 Introduction
Part 1-2 Definitions
Division 2 The Dictionary

Section 5

ASIC member means a member of ASIC within the meaning of the
ASIC Act.

ASI C staff member means a staff member within the meaning of
subsection 5(1) of the ASIC Act.

Australia, when used in a geographical sense, does not include an
external Territory.

Note: Paragraph 17(a) of the Acts Interpretation Act 1901 would otherwise
provide that Australia included the Territory of Christmas Island and
the Territory of Cocos (Keeling) Islands.

Australian credit licence: see subsection 35(1).

Australian credit licence number means the number given to a
licence under section 43.

Australian financial services licence has the same meaning asin
section 761A of the Corporations Act 2001.

authorised, in relation to a credit activity: see subsection 35(2).

banker has the same meaning as in section 9 of the Corporations
Act 2001.

banned from engaging in a credit activity under a law of a State
or Territory: a person is banned from engaging in a credit activity
under alaw of a State or Territory if:
(a) the person holds a State or Territory credit licence that is
suspended (otherwise than by request of the person); or
(b) the person has held a State or Territory credit licence that has
been cancelled within the last 7 years (otherwise than by the
person’ s request); or
(c) an order of acourt made under alaw of a State or Territory
prohibits the person from engaging in a credit activity; or
(d) the person is otherwise prohibited under alaw of a State or
Territory from engaging in a credit activity.

banning order: see subsection 81(1).
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Definitions Part 1-2
The Dictionary Division 2

Section 5

beneficiary of a guarantee means a person who isa party to a
guarantee and who has the benefit of the guarantee, and includes a
person who is a beneficiary of a guarantee because of section 10.

body regulated by APRA has the same meaning as in subsection
3(2) of the Australian Prudential Regulation Authority Act 1998.

book includes:
(a) aregister; and
(b) any other record of information; and

(c) financial reports or financial records, however compiled,
recorded or stored; and

(d) adocument.

business day has the same meaning as in section 204 of the
National Credit Code.

carried on in thisjurisdiction has a meaning affected by
section 12.

civil penalty provision: a subsection of this Act (or a section of this
Act that is not divided into subsections) isacivil penalty provision
if:
(&) thewords“civil penalty” and one or more amounts in penalty
units are set out at the foot of the subsection (or section); or
(b) another provision of this Act specifies that the subsection (or
section) isacivil penalty provision.

coastal sea:
(a) inrelation to Australia—means:
(i) theterritorial seaof Australia; and
(ii) the seaon the landward side of the territorial sea of
Australiaand not within the limits of a State or internal
Territory;
and includes the airspace over, and the sea-bed and subsoil
beneath, any such sea; and
(b) inrelation to a State or Territory—means so much of the
coastal sea of Australiaasiswithin the area described in
Schedule 1 to the Offshore Petroleum and Greenhouse Gas
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Sorage Act 2006 under the heading that refersto that State or
Territory.

commission includes any financial or other benefit in the nature of
acommission.

Commonwealth credit legislation means this Act and the
Transitional Act.

consumer means a natural person or a strata corporati on.

consumer lease means a consumer lease to which Part 11 of the
National Credit Code applies.

contravention, in relation to a Commonwealth law, includes an
ancillary offence relating to an offence against that law.

credit has the same meaning as in subsection 3(1) of the National
Credit Code.

credit activity: see section 6.
credit assistance: see section 8.
credit book: see subsection 227(4).

credit contract has the same meaning asin section 4 of the
National Credit Code.

credit legislation means:
(a) thisAct; and
(b) the Transitional Act; and
(c) Division 2 of Part 2 of the ASIC Act and regul ations made
for the purpose of that Division; and

(d) any other Commonwealth, State or Territory legislation that
covers conduct relating to credit activities (whether or not it
also covers other conduct), but only in so far asit covers
conduct relating to credit activities.

credit limit of a credit contract means the maximum amount of
credit that may be provided under the contract.
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credit provider has the same meaning asin section 204 of the
National Credit Code, and includes a person who is a credit
provider because of section 10.

credit registers: see section 213.
credit representative: see subsections 64(2) and 65(2).

credit representative number means the number given to a credit
representative under section 72.

credit service: see section 7.
criminal procedure: see section 205.

debtor has the same meaning as in section 204 of the National
Credit Code.

director has the same meaning as in section 9 of the Corporations
Act 2001.

disqualification order means an order of the court under
section 86.

document registers: see section 219.

engagein conduct means.
(@) doanact; or
(b) omit to perform an act.

examination, when used in Chapter 6 (which deals with
compliance and enforcement), means an examination of a person
pursuant to a requirement made under section 253.

expenses, in relation to an investigation under Part 6-1, includes
costs and expensesincurred by ASIC in relation to proceedings
brought under section 275 as aresult of the investigation.

Federal Court means the Federal Court of Australia.
financial records: see subsection 83(2).

financial year: see subsection 100(6).

National Consumer Credit Protection Act 2009 No. 134, 2009
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function includes aduty.

give:
(@) when used in Chapter 6 (which deals with compliance and

enforcement) in relation to a document—has a meaning
affected by section 314; and

(b) when used in relation to information, includes:
(i) explaining or stating a matter; and
(i) identifying a person, matter or thing; and
(iii) disclosing information; and
(iv) answering aquestion.

guarantee means a guarantee to which the National Credit Code
applies.

hearing, when used in Chapter 6 (which deals with compliance
and enforcement), means a hearing before ASIC and, in
sections 278, 280, 281 and 282 (which are in that Chapter),
includes part of such a hearing.

initial National Credit Act meansthis Act as originally enacted.
initial National Credit Code: see subsection 20(2).

initial Transitional Act meansthe Transitional Act as originally
enacted.

insolvent means:

(a) inthe case of anatural person—a person who is an insolvent
under administration (within the meaning of the
Corporations Act 2001); or

(b) inthe case of abody corporate—a body corporate that isan
externally-administered body corporate (within the meaning
of the Corporations Act 2001); or

(c) inthe case of a partnership—a partnership against which a
creditor’s petition or adebtor’s petition is presented under
Division 2 or 3 of Part 1V of the Bankruptcy Act 1966.

investigate, in relation to ASIC, means investigate in the course of
performing any of ASIC’sfunctions or exercising any of ASIC's
powers.

10
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involved in: a person isinvolved in acontravention of a provision
of legidation if, and only if, the person:
(a) has aided, abetted, counselled or procured the contravention;
or

(b) hasinduced the contravention, whether by threats or
promises or otherwise; or

(c) hasbeeninany way, by act or omission, directly or
indirectly, knowingly concerned in or party to the
contravention; or

(d) has conspired with othersto effect the contravention.

judgment means a judgment, decree or order, whether final or
interlocutory.

law of areferring State or a Territory means alaw of, or in force
in, areferring State or a Territory but does not include alaw of the
Commonwealth in force in the referring State or the Territory.

law of a State or Territory means alaw of, or in forcein, a State or
Territory but does not include alaw of the Commonwealth in force
in the State or Territory.

lawyer means a person who is admitted to the legal profession by a
federal court or a Supreme Court of a State or Territory.

|essee means the lessee under a consumer |ease.

|essor means the lessor under a consumer lease, and includes a
person who is alessor because of section 10.

licence means an Australian credit licence.
licensee means a person who holds alicence.
licensing anniversary: see subsection 53(7).
lodge with ASIC: see section 216.

lower court means:
(@) the Federal Magistrates Court; or
(b) acourt of a State or Territory that is not a superior court.
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malice: see subsection 16(2).

matter includes an act, an omission, a body, a person or athing.
misleading: see section 13.

mortgage means a mortgage to which the National Credit Code
applies.

mortgagee means the mortgagee under a mortgage, and includes a
person who is a mortgagee because of section 10.

mortgagor means the mortgagor under a mortgage.

National Credit Code means Schedule 1 to this Act, and includes:

(a) regulations made under section 329 for the purposes of that
Schedule; and

(b) instruments made under that Schedule.

officer of the Commonwealth has the same meaning asin
paragraph 75(v) of the Constitution.

penalty unit has the same meaning as in section 4AA of the Crimes
Act 1914.

person has a meaning affected by section 14 (which deals with
partnerships) and section 15 (which deals with multiple trustees).

power includes an authority.

premises includes:
(a) astructure, building, aircraft, vehicle or vessel; and
(b) any land or place (whether enclosed or built in or not); and

(c) apart of astructure, building, aircraft, vehicle, vessel or of
such a place.

prescribed State or Territory order means an order under alaw of
a State or Territory, being an order of akind prescribed by the
regulations.

proceedings:
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(&) when used in Chapter 6 (which deals with compliance and
enforcement)—has the same meaning as the definition of
proceeding in subsection 5(1) of the ASIC Act; and

(b) otherwise—means proceedings, whether criminal or civil,
before a court.

qualified privilege has a meaning affected by section 16.
receiving court: see section 191.

record, when used in Chapter 6 (which deals with compliance and
enforcement) in relation to an examination, means the whole or
part of arecord made under section 258 of statements made at the
examination.

referred credit matter: see subsection 20(1).
referring State: see section 19.

registered company auditor has the same meaning as in section 9
of the Corporations Act 2001.

related body corporate has the same meaning asin section 9 of the
Corporations Act 2001.

related criminal justice process decision: see section 188.
relevant criminal law: see subsection 204(5).

relevant superior court, in relation to alower court, means:

(@) if thelower court isthe Federal Magistrates Court—the
Federa Court; or

(b) if thelower court isacourt of a State or Territory—the
Supreme Court of the State or Territory.

representative of a person means.
(a) if the personisalicensee:
(i) an employee or director of the licensee; or

(ii) an employee or director of arelated body corporate of
the licensee; or

(iii) acredit representative of the licensee; or
(iv) any other person acting on behalf of the licensee; or
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(b) otherwise:
(i) an employee or director of the person; or

(ii) an employee or director of arelated body corporate of
the person; or

(i) any other person acting on behalf of the person.

senior manager has the same meaning as in section 9 of the
Corporations Act 2001.

serious fraud means an offence involving fraud or dishonesty,
being an offence:

(a) against alaw of the Commonwealth, or of a State or
Territory, or any other law; and

(b) punishable by imprisonment for life or for a period, or
maximum period, of at least 3 months.

State, when used in a geographical sense, includes the coastal sea
of the State.

statement, when used in Chapter 6 (which deals with compliance
and enforcement) in relation to an examination, includes a question
asked, an answer given, and any other comment or remark made, at
the examination.

state of mind: the state of mind of a person includes:
(a) the knowledge, intention, opinion, belief or purpose of the
person; and
(b) the person’sreasons for the intention, opinion, belief or
purpose.

State or Territory credit licence means alicence or registration
that:

(a) isgranted under alaw of a State or Territory; and

(b) authorisesthe licensee or registered person to engagein a
credit activity.

strata corporation has the same meaning as in section 204 of the
National Credit Code.

superior court means any of the following courts:
(@) the Federal Court;
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(b) the Supreme Court of a State or Territory.

Territory means:

() the Australian Capital Territory; or

(b) the Northern Territory; or

(c) the JervisBay Territory;
and, when used in ageographical sense, includes the coastal sea of
the Territory.

this Act includes instruments made under this Act.
thisjurisdiction: see subsections 21(2) and (3).
transfer matter: see section 191.

transferring court: see section 191.

Transitional Act means the National Consumer Credit Protection
(Transitional and Conseguential Provisions) Act 2009, and
includes instruments made under that Act.

tribunal means:
(@) atribuna in Australia; or
(b) any other body, authority or person in Australia having
power, by law or by consent of parties, to hear, receive or
examine evidence.

value of a credit contract, mortgage, guarantee or consumer
lease: see section 199.

within the authority: arepresentative’ s conduct iswithin the
authority of aperson if:

(a) for arepresentative who is an employee of the person or of a
related body corporate of the person—the conduct is within
the scope of the employee’ s employment; or

(b) for arepresentative who is adirector of the person or of a
related body corporate of the person—the conduct is within
the scope of the director’ s duties as director; or

(c) for arepresentative who is a credit representative of the
person—the conduct is within the scope of the authorisation
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(2)

of the credit representative under subsection 64(1) or 65(1);
or

(d) otherwise—the conduct iswithin the scope of the authority
given by the person.

witness, in relation to a hearing before ASIC, means a person
appearing at the hearing to give evidence.

written record, when used in Chapter 6 (which deals with
compliance and enforcement) in relation to an examination, means:

() arecord of the examination:
(i) that is made in writing; or
(ii) asreduced to writing; or
(b) apart of such arecord.

In this Act (other than the National Credit Code), areferenceto a
provision is areference to a provision of this Act, unless the
contrary intention appears.

16
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Division 3—Definitionsrelating to the meaning of credit
activity
6 Meaning of credit activity

(1) Thefollowing table sets out when a person engagesin a credit
activity.

M eaning of credit activity

Iltem Topic A person engages in a credit activity if:
1 credit contracts () the person is a credit provider under a credit contract;
or

(b) the person carries on a business of providing credit,
being credit the provision of which the National Credit
Code appliesto; or

(c) the person performs the obligations, or exercises the
rights, of a credit provider in relation to a credit
contract or proposed credit contract (whether the
person does so as the credit provider or on behalf of the
credit provider); or

2 credit service the person provides a credit service; or
3 consumer leases (@) the person is alessor under aconsumer lease; or
(b) the person carries on a business of providing consumer
leases; or

(c) the person performs the obligations, or exercises the
rights, of alessor in relation to a consumer lease or
proposed consumer |ease (whether the person does so
as the lessor or on behalf of the lessor); or

4 mortgages (a) the person is a mortgagee under a mortgage; or

(b) the person performs the obligations, or exercises the
rights, of a mortgagee in relation to a mortgage or
proposed mortgage (whether the person does so as the
mortgagee or on behalf of the mortgagee); or

5 guarantees (a) the person is the beneficiary of a guarantee; or

(b) the person performs the obligations, or exercises the
rights, of another person who is a beneficiary of a
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M eaning of credit activity

Item Topic A person engagesin a credit activity if:

guarantee or proposed guarantee, in relation to the
guarantee or proposed guarantee (whether the person
does so on the person’s own behalf or on behalf of the
other person); or

6 prescribed the person engages in an activity prescribed by the
activities regulationsin relation to credit, being credit the provision
of which the National Credit Code appliesto, or would
apply toif the credit were provided.

(2) A subclass of any of the conduct referred to in the table in
subsection (1) is also a credit activity.
Note: For example, ASIC could impose a condition on alicence under
subsection 45(6) that provides that a person is authorised to be a credit

provider only under particular types of credit contracts (such as credit
contracts for credit cards).

7 Meaning of credit service

A person provides acredit serviceif the person:
(a) provides credit assistance to a consumer; or
(b) actsasan intermediary.

8 Meaning of credit assistance

A person provides credit assistance to a consumer if, by dealing
directly with the consumer or the consumer’ s agent in the course
of, as part of, or incidentally to, a business carried on in this
jurisdiction by the person or another person, the person:
(&) suggests that the consumer apply for a particular credit
contract with a particular credit provider; or

(b) suggests that the consumer apply for an increase to the credit
limit of aparticular credit contract with a particular credit
provider; or

(c) suggests that the consumer remain in a particular credit
contract with a particular credit provider; or

(d) assiststhe consumer to apply for a particular credit contract
with a particular credit provider; or
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(e) assiststhe consumer to apply for an increase to the credit
limit of a particular credit contract with a particular credit
provider; or

(f) suggests that the consumer apply for a particular consumer
lease with a particular lessor; or

(9) suggeststhat the consumer remain in a particular consumer
lease with a particular lessor; or

(h) assists the consumer to apply for a particular consumer lease
with a particular lessor.

It does not matter whether the person does so on the person’s own
behalf or on behalf of another person.

9 Meaning of actsas an intermediary

A person acts as an intermediary if, in the course of, as part of, or
incidentally to, a business carried on in thisjurisdiction by the
person or another person, the person:

(a) actsasanintermediary (whether directly or indirectly)
between a credit provider and a consumer wholly or partly
for the purposes of securing a provision of credit for the
consumer under a credit contract for the consumer with the
credit provider; or

(b) actsasan intermediary (whether directly or indirectly)
between alessor and a consumer wholly or partly for the
purposes of securing a consumer lease for the consumer with
the lessor.

It does not matter whether the person does so on the person’s own
behalf or on behalf of another person.

10 Assignees of credit providers, lessors, mortgagees and
beneficiaries of a guarantee

(1) For the purposes of this Act (other than the National Credit Code),
aperson isacredit provider, lessor, mortgagee or beneficiary of a
guarantee whether the personis:

(a) theoriginal credit provider, lessor, mortgagee or beneficiary
of a guarantee under a credit contract, consumer |ease,
mortgage or guarantee; or
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(b) aperson to whom the rights of a credit provider, lessor,
mortgagee or beneficiary of a guarantee under a credit
contract, consumer lease, mortgage or guarantee have been
assigned or passed by law.

Note: For example, a person who is assigned the rights of a credit provider

under a credit contract would engage in a credit activity within the
meaning of paragraph (a) of item 1 of the table in subsection 6(1).

(2) For the purposes of paragraph (1)(b), it does not matter whether an
assignment or passing by law of rightsisthe first or a subsequent
assignment or passing by law of those rights.
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Division 4—Other definitions

11 Meaning of approved external dispute resolution scheme

(1) A personisamember of an approved external dispute resolution
scheme if the person is a member of one or more external dispute
resolution schemes that:

(@) is, or are, approved by ASIC in accordance with the
regulations; and

(b) covers, or together cover, disputesin relation to the credit
activities engaged in by the person or its representatives.

(2) Regulations made for the purpose of paragraph (1)(a) may also
deal with the variation or revocation of approvals given by ASIC.

12 When a businessiscarried on in thisjurisdiction

(1) Division 3 of Part 1.2 of the Corporations Act 2001 applies for the
purposes of working out whether abusinessis carried on in this
jurisdiction.

(2) Without limiting subsection (1), abusinessis taken to be carried
on in thisjurisdiction by aperson if, in the course of carrying on
the business, the person engages in conduct that is:

(a) intended to induce people in this jurisdiction to use the goods
or services the person provides; or

(b) islikely to have that effect;

whether or not the conduct is intended, or likely, to have that effect
in other places aswell.

13 Meaning of misleading

(1) A representation made by a person is misleading if:
(a) the representation relates to a future matter (including the
doing of, or refusing to do, any act); and
(b) the person does not have reasonable grounds for making the
representation.
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(2) Subsection (1) does not limit the circumstances in which a
representation may be misleading.

14 Meaning of person—generally includes a partner ship

(1) ThisAct (other than the National Credit Code) appliesto a
partnership asif the partnership were a person, but it applies with
the following changes:

() obligations that would be imposed on the partnership are
imposed instead on each partner, but may be discharged by
any of the partners;

(b) any contravention of this Act (other than the National Credit
Code) that would otherwise be a contravention by the
partnership is taken (whether for the purposes of criminal or
civil liability) to have been a contravention by each partner
who:

(i) aided, abetted, counselled or procured the relevant act or
omission; or

(if) wasin any way knowingly concerned in, or party to, the
relevant act or omission (whether directly or indirectly
and whether by any act or omission of the partner).

Note: For the purposes of paragraph (b), to determine whether the
partnership has contravened this Act, see section 325.

(2) For the purposes of this Act (other than the National Credit Code),
achange in the composition of a partnership does not affect the
continuity of the partnership.

(3) Subsections (1) and (2) have effect subject to:

(@) anexpress or implied contrary intention in a provision of this
Act (other than the National Credit Code); and

(b) theregulations, which may exclude or modify the effect of
those subsectionsin relation to specified provisions.

15 Meaning of person—generally includes multiple trustees

(1) Thissection appliesin relation to atrust during a period while the
trust continuesto have:

(8) 2 or moretrustees; or
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2

3

(4)

(b) asingletrustee who was atrustee of the trust at atime when
it had 2 or more trustees.

Subject to subsections (3) and (4), during the period this Act (other
than the National Credit Code) appliesto the trust asif the trustee
or trustees of the trust from time to time during the period were a
single person (the notional person) that remained the same for the
duration of that period.

Note: So, for example, alicence granted under this Act during the period to

the trustees of the trust will continue in force, despite achange in the
persons who are the trustees.

If, during the period or any part of the period, the trust has 2 or
more trustees, this Act (other than the National Credit Code)
appliesto the trustees as referred to in subsection (2), but it applies
with the following changes:

(a) obligations that would be imposed on the notional person are
imposed instead on each trustee, but may be discharged by
any of the trustees,

(b) any contravention of this Act (other than the National Credit
Code) that would otherwise be a contravention by the
notional person istaken (whether for the purposes of criminal
or civil liahility) to have been a contravention by each trustee
who:

(i) aided, abetted, counselled or procured the relevant act or
omission; or

(if) wasin any way knowingly concerned in, or party to, the
relevant act or omission (whether directly or indirectly
and whether by any act or omission of the trustee).

Note: For the purposes of paragraph (b), to determine whether the notional
person has contravened this Act, see section 325.

If, during the period or any part of the period, the trust has only one
trustee, this Act (other than the National Credit Code) appliesto
the trustee as referred to in subsection (2), but it applies with the
following changes:
(a) obligations that would be imposed on the notional person are
imposed instead on that single trustee;
(b) any contravention of this Act (other than the National Credit
Code) that would otherwise be a contravention by the
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notional person is taken (whether for the purposes of criminal
or civil liahility) to have been a contravention by that single
trustee.

(5) Subsections (2), (3) and (4) have effect subject to:
(a) anexpressor implied contrary intention in aprovision of this
Act (other than the National Credit Code); and

(b) theregulations, which may exclude or modify the effect of
those subsections in relation to specified provisions.

16 Qualified privilege

(1) If this Act provides that a person has qualified privilege in relation
to an act, matter or thing, then the person:
(a) hasqualified privilegein proceedings for defamation; or
(b) isnot, in the absence of malice on the person’s part, liable to
an action for defamation at the suit of a person;
in relation to that act, matter or thing.

(2) Maliceincludesill will to the person concerned or any other
improper motive.

(3) Neither this section nor a provision of this Act that provides as
referred to in subsection (1) limits or affects any right, privilege or
immunity that a person has, apart from this section or such a
provision, as defendant in proceedings, or an action, for
defamation.
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Part 1-3—Application of thisAct and the
Transitional Act

Division 1—Introduction

17 GuidetothisPart

This Part deals with the application of this Act and the Transitional
Act.

Division 2 is about the constitutional basis and geographical
application of those Acts. It also deals with the application of those
Actsto the Crown.

Division 3 deals with the interaction between those Acts and laws
of the States and Territories.
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Division 2—Constitutional basis and application of thisAct

and the Transitional Act

18 Constitutional basisfor this Act and the Transitional Act

(D

(2

©)

Application in a referring Sate

The application of this Act and the Transitional Act in the referring
Statesis based on:

(@) thelegidative powers that the Commonwealth Parliament has
under section 51 of the Constitution (other than paragraph
51(xxxvii)); and

(b) thelegidative powers that the Commonwealth Parliament has
in relation to matters to which this Act relates because those
matters are referred to it by the Parliaments of the referring
States under paragraph 51(xxxvii) of the Constitution.

Note: The State referrals fully supplement the Commonwealth Parliament’s
other powers by referring the matters to the Commonwealth

Parliament to the extent to which they are not otherwise included in
the legidlative powers of the Commonwealth Parliament.

Applicationin a Territory

The application of this Act and the Transitional Act in a Territory
is based on:

(a) thelegidative powers that the Commonwealth Parliament has
under section 122 of the Constitution to make laws for the
government of a Territory; and

(b) thelegidlative powers that the Commonwealth Parliament has
under section 51 of the Constitution.

Despite subsection 22(3) of the Acts Interpretation Act 1901, this
Act and the Transitional Act as applying in the Territory are laws
of the Commonwealth.

Application outside Australia

The operation of this Act and the Transitional Act outside Australia
is based on:
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(@) thelegidative power the Commonwealth Parliament has
under paragraph 51(xxix) of the Constitution; and

(b) the other legidlative powers that the Commonwealth
Parliament has under section 51 of the Constitution; and

(c) thelegidative powers that the Commonwealth Parliament has
under section 122 of the Constitution to make laws for the
government of a Territory.

Application in a non-referring State

(4) The application of this Act and the Transitional Act in a State that
isnot areferring State is based on:

(a) thelegidative powers that the Commonwealth Parliament has
under section 51 (other than paragraph 51(xxxvii)) and
section 122 of the Constitution; and

(b) thelegidlative powers that the Commonwealth Parliament has
in relation to matters to which this Act relates because those
matters are referred to it by the Parliaments of the referring
States under paragraph 51(xxxvii) of the Constitution.

19 Meaning of referring State

Reference of matters by Sate Parliament to Commonwealth
Parliament

(D) A Stateisareferring Stateif the Parliament of the State has
referred the matters covered by subsections (3) and (4) to the
Parliament of the Commonwealth for the purposes of paragraph
51(xxxvii) of the Constitution:

(@) if and to the extent that the matters are not otherwise included
in the legislative powers of the Parliament of the
Commonwealth (otherwise than by a reference under
paragraph 51(xxxvii) of the Constitution); and

(b) if and to the extent to which the matters are included in the
legidlative powers of the Parliament of the State.
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(2) A Stateisareferring State even if alaw of the State provides that
the reference to the Commonwealth Parliament of either or both of
the matters covered by subsections (3) and (4) isto terminatein
particular circumstances.

Reference covering initial National Credit Act and initial
Transitional Act

(3) Thissubsection covers the matters to which the referred provisions
relate to the extent of the making of laws with respect to those
matters by including the referred provisionsin theinitial National
Credit Act and theinitial Transitional Act.

Reference covering amendments of this Act or the Transitional Act

(4) Thissubsection coversthe referred credit matters (see section 20)
to the extent of the making of laws with respect to those matters by
making express amendments of this Act or the Transitiona Act.

Effect of termination of reference

(5) A State ceasesto be areferring State if the State’ sinitia reference
terminates.

(6) A State ceasesto be areferring Stateif:
(@) the State’s amendment reference terminates; and
(b) subsection (7) does not apply to the termination.

(7) A State does not cease to be areferring State because of the
termination of its amendment reference if:

(a) thetermination is effected by the Governor of that State
fixing a day by Proclamation as the day on which the
reference terminates; and

(b) theday fixed isno earlier than the first day after the end of
the period of 6 months beginning on the day on which the
Proclamation is published; and

(c) that State’s amendment reference, and the amendment
reference of every other State, terminates on the same day.
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Section 20

Definitions
(8) Inthissection:

amendment reference of a State means the reference by the
Parliament of the State to the Parliament of the Commonwealth of
the matters covered by subsection (4).

express amendment of this Act or the Transitional Act meansthe
direct amendment of the text of this Act or the Transitional Act
(whether by the insertion, omission, repeal, substitution or
relocation of words or matter) by another Commonwealth Act or
by an instrument under a Commonwealth Act, but does not include
the enactment by a Commonwealth Act of a provision that has, or
will have, substantive effect otherwise than as part of the text of
this Act or the Transitional Act.

initial reference of a State means the reference by the Parliament
of the State to the Parliament of the Commonwealth of the matters
covered by subsection (3).

referred provisions means:
(@) theinitial National Credit Act; and
(b) theinitial Transitional Act;

to the extent to which they deal with mattersthat are included in
the legidative powers of the Parliaments of the States.

20 Meaning of referred credit matter

(1) Referred credit matter means a matter relating to either of the
following:

(a) credit, being credit the provision of which would be covered
by the expression “provision of credit to which this Code
applies’ in theinitial National Credit Code;

(b) consumer leases, being consumer leases each of which would
be covered by the expression “consumer lease to which
Part 11 applies’ in theinitial National Credit Code.

(2) Initial National Credit Code means Schedule 1 to the initial
National Credit Act.
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21 General application of thisAct and the Transitional Act
Application in thisjurisdiction

(1) Each provision of this Act and the Transitional Act appliesin this
jurisdiction.

Geographical coverage of “ thisjurisdiction”

(2) Thisjurisdiction means the geographical areathat consists of:
() eachreferring State (including its coastal sea); and
(b) each Territory (including its coastal sea).

(3) Throughout this Act and the Transitional Act, thisjurisdiction
therefore consists of either:

(@) if al of the States are referring States—the whole of
Austrdia; or

(b) if one or more States are not referring States—Australia
(other than any State that is not areferring State).

Application outside this jurisdiction

(4) Subject to subsection (5), each provision of this Act and the
Transitional Act also applies, according to itstenor, in relation to
acts and omissions outside this jurisdiction.

Application in non-referring States

(5) ThisAct does nhot apply to an act or omission in a State that isnot a
referring State to the extent to which that application would be
beyond the legidlative powers of the Parliament (including powers
it has under paragraphs 51(xxxvii) and (xxxix) of the Constitution).

Residence, place of formation etc.

(6) Each provision of this Act and the Transitional Act applies,
according to its tenor, to:

(a) natural personswhether:
(i) resident in thisjurisdiction or not; and
(if) resident in Australia or not; and
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Section 22

(iii) Australian citizens or not; and
(b) all bodies corporate and unincorporated bodies whether:

(i) formed or carrying on a businessin thisjurisdiction or
not; and

(if) formed or carrying on abusinessin Australia or not.

22 When Actsbind Crown

(1) ThisAct (other than the National Credit Code) and the Transitional
Act do not bind the Crown in any of its capacities.

(2) Despite subsection (1), the regulations may provide that this Act
(other than the National Credit Code) and the Transitional Act, or
specified provisions of this Act (other than the National Credit
Code) or the Transitional Act, bind either or both of the following
in circumstances (if any) prescribed by the regulations:

(a) the Crown inright of the Commonwealth;

(b) the Crown in all of its other capacities.
(3) The National Credit Code binds the Crown in each of its capacities.

(4) ThisAct and the Transitional Act do not make the Crown liable to
be prosecuted for an offence or to any pecuniary penalty.
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Division 3—I nteraction between the Commonwealth credit
legislation and State and Territory laws

23 Concurrent operation intended

(1) ThisAct and the Transitional Act (the Commonwealth credit
legislation) are not intended to exclude or limit the concurrent
operation of any law of a State or Territory.

(2 If:
(&) an act or omission of aperson is both an offence against the

Commonwealth credit legislation and an offence against the
law of a State or Territory; and

(b) the person is convicted of either of those offences;

the person is not liable to be convicted of the other of those
offences.

(3) This section does not apply to alaw of a State or Territory if there
isadirect inconsistency between that law and the Commonwealth
credit legidlation.

Note: Section 25 avoids direct inconsistency arising in some cases by
limiting the operation of the Commonwealth credit legidlation.

24 When Commonwealth credit legislation does not apply

(1) Subsection (2) appliesif aprovision of alaw of areferring State or
a Territory declares a matter to be an excluded matter for the
purposes of this section in relation to:

(@) the whole of the Commonwealth credit legislation; or

(b) aspecified provision of the Commonwealth credit legidlation;
or

(c) the Commonwealth credit legislation other than a specified
provision; or

(d) the Commonwealth credit legislation otherwise than to a
specified extent.

(2) By force of this subsection:
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(a8 none of the provisions of the Commonwealth credit
legidation (other than this section) appliesin or in relation to
the State or Territory with respect to the matter if the
declaration is one to which paragraph (1)(a) applies; and

(b) the specified provision of the Commonwealth credit
legislation does not apply in or in relation to the State or
Territory with respect to the matter if the declaration isoneto
which paragraph (1)(b) applies; and

(c) the provisions of the Commonwealth credit legislation (other
than this section and the specified provisions) do not apply in
or in relation to the State or Territory with respect to the
matter if the declaration is one to which paragraph (1)(c)
applies; and

(d) the provisions of the Commonwealth credit legislation (other
than this section and otherwise than to the specified extent)
do not apply in or in relation to the State or Territory with
respect to the matter if the declaration is one to which

paragraph (1)(d) applies.

(3) Subsection (2) does not apply to the declaration to the extent to
which the regulations provide that that subsection does not apply to
that declaration.

25 Avoiding direct inconsistency between Commonwealth and State
and Territory laws

This section overrides other Commonwealth credit legislation

(1) Thissection has effect despite anything else in the Commonwealth
credit legidlation.

When this section does not apply to a Sate or Territory law

(2) This section does not apply to aprovision of alaw of areferring
State or a Territory that is capable of concurrent operation with the
Commonwealth credit legislation.

Note: Thiskind of provision is dealt with by section 23.
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When this section appliesto a Sate or Territory law

(3) Thissection appliesto the interaction between a provision (the
displacement provision) of alaw of areferring State or a Territory
and a provision (the Commonwealth provision) of the
Commonwealth credit legislation only if the displacement
provision is declared by alaw of the State or Territory to be a
Commonwealth credit |egislation displacement provision for the
purposes of this section (either generally or specifically in relation
to the Commonwealth provision).

Effect of displacement provision

(4) The Commonweslth provision does not:
(&) prohibit the doing of an act; or
(b) impose aliability (whether civil or criminal) for doing an act;
if the displacement provision specifically permits, authorises or
requires the doing of that act.

(5) The Commonwealth provision does not operate in or in relation to
the State or Territory to the extent necessary to ensure that no
inconsistency arises between:

(8 the Commonwealth provision; and

(b) the displacement provision to the extent to which the
displacement provision would, apart from this subsection, be
inconsistent with the Commonwealth provision.

Notel:  The displacement provisionisnot covered by this subsection if
subsection (4) applies to the displacement provision: if that subsection

applies there would be no potential inconsistency to be dealt with by
this subsection.

Note2:  The operation of the displacement provision will be supported by
section 23 to the extent to which it can operate concurrently with the
Commonwealth provision.

(6) Subsections (4) and (5) do not apply in relation to the displacement
provision to the extent to which the regul ations provide that those
subsections do not apply in relation to the displacement provision.
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26 Regulationsto deal with interaction between laws

(1) Theregulations may modify the operation of the Commonwealth
credit legislation so that:

(&) provisions of the Commonwealth credit legislation do not
apply to amatter that is dealt with by alaw of areferring
State or a Territory specified in the regulations; or

(b) no inconsistency arises between the operation of a provision
of the Commonwealth credit legislation and the operation of
aprovision of alaw of areferring State or a Territory
specified in the regulations.

(2) Without limiting subsection (1), regulations made for the purposes
of that subsection may provide that a provision of the
Commonwealth credit legislation:

(a) does not apply to:
(i) aperson specified in the regulations; or
(ii) abody specified in the regulations; or
(iii) circumstances specified in the regulations; or
(iv) aperson or body specified in the regulationsin the
circumstances specified in the regulations; or
(b) does not prohibit an act to the extent to which the prohibition
would otherwise give rise to an inconsistency with alaw of a
referring State or a Territory; or

(c) does not require a person to do an act to the extent to which
the requirement would otherwise giverise to an
inconsistency with alaw of areferring State or a Territory; or

(d) does not authorise a person to do an act to the extent to which
the conferral of that authority on the person would otherwise
giveriseto an inconsistency with alaw of areferring State or
aTerritory; or

(e) does not impose an obligation on a person to the extent to
which complying with that obligation would require the
person not to comply with an obligation imposed on the
person under alaw of areferring State or a Territory; or

(f) authorises a person to do something for the purposes of the
Commonwealth credit legislation that the person:
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(i) isauthorised to do under alaw of areferring State or a
Territory; and
(if) would not otherwise be authorised to do under the
Commonwealth credit legislation; or
(g) will betaken to be satisfied if alaw of areferring State or a
Territory is satisfied.
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Chapter 2—L icensing of per sons who engage
In credit activities

Part 2-1—Requirement to belicensed to engage in
credit activities

Division 1—Introduction

27 GuidetothisPart

This Part is about the licensing of personsto engage in credit
activities. In general, a person cannot engage in a credit activity if
the person does not hold an Australian credit licence.

Division 2 prohibits a person from engaging in credit activities
without an Australian credit licence. However, the prohibition does
not apply to employees and directors of licensees or related bodies
corporate of licensees, or to credit representatives of licensees.

Division 3 deals with other prohibitions relating to the requirement
to be licensed and to credit activities. These prohibitions relate to
holding out and advertising, conducting business with unlicensed
persons, charging fees for unlicensed conduct, and giving
misleading information.
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Division 2—Engaging in credit activitieswithout a licence

28 Application of thisDivision

This Division applies on or after 1 July 2011, or alater day
prescribed by the regulations.

29 Prohibition on engaging in credit activitieswithout alicence

Prohibition on engaging in credit activities without a licence

(1) A person must not engage in acredit activity if the person does not
hold alicence authorising the person to engage in the credit
activity.

Civil penalty: 2,000 penalty units.
Offence

(2) A person commits an offenceif:

(a) the person is subject to arequirement under subsection (1);
and

(b) the person engages in conduct; and
(c) the conduct contravenes the requirement.

Criminal penalty: 200 penalty units, or 2 years imprisonment, or
both.

Defences

(3) For the purposes of subsections (1) and (2), it is a defenceif:
(a) the person engages in the credit activity on behalf of another
person (the principal); and
(b) thepersonis:
(i) an employee or director of the principal or of arelated
body corporate of the principal; or
(ii) acredit representative of the principal; and
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(c) the person’s conduct in engaging in the credit activity is
within the authority of the principal; and
(d) the principal holds alicence authorising the principa to
engage in the credit activity.
Note: For the purposes of subsection (2), a defendant bears an evidential

burden in relation to the matter in subsection (3) (see subsection
13.3(3) of the Criminal Code).

(4) For the purposes of subsections (1) and (2), it is adefence if:

(a) the person engages in the credit activity on behalf of another
person (the principal); and

(b) the person is arepresentative of the principal; and

(c) the person’s conduct in engaging in the credit activity is
within the authority of the principal; and

(d) the principal is exempted from subsections (1) and (2) under
paragraph 109(1)(a), 109(3)(a) or 110(a).

Note: For the purposes of subsection (2), a defendant bears an evidential
burden in relation to the matter in subsection (4) (see subsection
13.3(3) of the Criminal Code).
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Division 3—Other prohibitionsrelating to the requirement
to belicensed and to credit activities

30 Prohibitionson holding out and advertising etc.

Prohibitions on holding out and advertising etc.

(1) A person must not hold out:

(a) that the person holds alicence; or

(b) that the person holds alicence authorising the person to
engage in aparticular credit activity; or

(c) that acredit activity engaged in by the person or by someone
elseis exempt from arequirement to hold alicence; or

(d) that, in engaging in a credit activity, the person acts on behal f
of another person; or

(e) that conduct, or proposed conduct, of the person iswithin the
authority of alicensee;

if that is not the case.
Civil penalty: 2,000 penalty units.

(2) A person must not hold out or advertise that the person engages or
is able to engage in a credit activity if the person would, if the
person engaged in the credit activity, contravene section 29 (which
deals with the requirement to be licensed).

Civil penalty: 2,000 penalty units.
Offence

(3) A person commits an offenceif:
(a) the personis subject to arequirement under subsection (1) or
(2); and
(b) the person engagesin conduct; and
(c) the conduct contravenes the requirement.

Criminal penalty: 50 penalty units, or 1 year imprisonment, or
both.
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31 Prohibition on conducting business with unlicensed per sons

Prohibition on conducting business with unlicensed persons

(1) A licensee must not:
(&) engagein acredit activity; and
(b) inthe course of engaging in that credit activity, conduct
business with another person who is engaging in a credit
activity;
if, by engaging in the credit activity, the other person contravenes
section 29 (which deals with the requirement to be licensed).

Civil penalty: 2,000 penalty units.

Offence

(2) A person commits an offenceif:

(a) the person is subject to arequirement under subsection (1);
and

(b) the person engagesin conduct; and
(c) the conduct contravenes the requirement.

Criminal penalty: 200 penalty units, or 2 years imprisonment, or
both.

32 Prohibition on charging a fee etc.

Prohibition on charging a fee etc.

(1) A person must not demand, receive or accept any fee, charge or
other amount from a consumer for engaging in a credit activity if,
by engaging in that credit activity, the person contravenes, or
would contravene, section 29 (which deals with the requirement to
be licensed).

Civil penalty: 2,000 penalty units.

Offence

(2) A person commits an offenceif:
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(a) the person is subject to arequirement under subsection (1);
and

(b) the person engagesin conduct; and
(c) the conduct contravenes the requirement.

Criminal penalty: 50 penalty units, or 1 year imprisonment, or
both.

33 Prohibition on giving misleading infor mation etc.

Prohibition on giving misleading information etc.

(1) A person (the giver) must not, in the course of engaging in a credit
activity, give information or a document to another person if the
giver knows, or is reckless as to whether, the information or
document isfalse in a material particular or materially misleading.

Civil penalty: 2,000 penalty units.
Offence

(2) A person commits an offenceif:
(a) the person givesinformation or a document to another
person; and
(b) the person does so in the course of engaging in a credit
activity; and
(c) theinformation or document isfalsein a material particular
or materially misleading.

Criminal penalty: 100 penalty units, or 2 years imprisonment, or
both.
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Section 34

Part 2-2—Australian credit licences
Division 1—Introduction

34 GuidetothisPart

This Part is about Australian credit licences.

Division 2 explains what an Australian credit licence is and the
credit activities that are authorised by it.

Division 3 is about how to get an Australian credit licence,
including how to apply for it and when ASIC may grant or refuse
to grant it.

Division 4 is about the conditions that may be imposed on an
Australian credit licence.

Division 5 is about conduct obligations of licensees.

Division 6 is about the suspension, cancellation or variation of an
Australian credit licence.
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Division 2—Australian credit licences

35 Australian credit licences

(1) AnAustralian credit licenceis alicence that authorises the
licensee to engage in particular credit activities.

(2) The credit activities that the licensee is authorised to engage in are
those credit activities specified in a condition of the licence as the
credit activities that the licensee is authorised to engage in.
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Section 36

Division 3—How to get an Australian credit licence

36 Applying for alicence

(1) A person may apply for alicence by lodging an application with
ASIC on or after 1 July 2010, or alater day prescribed by the
regulations.

(2) The application must be in the approved form.

37 When alicence may be granted—applicants other than ADIs

When ASIC must grant a licence

(1) ASIC must grant a person (other than an ADI) alicenceif (and
must not grant the person alicence unless):

(a) the person has applied for the licence in accordance with
section 36; and

(b) ASIC has no reason to believe that the personislikely to
contravene the obligations that will apply under section 47 if
the licenceis granted; and

(c) ASIC has no reason to believe that the person is not afit and
proper person to engage in credit activities; and

(d) the person has given ASIC any additional information or
audit report requested by ASIC under subsection (4); and

(e) the person meets any other requirements prescribed by the
regulations.

Note: ASIC must not grant alicence to a person contrary to a banning order
or disqualification order, or if a prescribed State or Territory order is
in force against the person or certain representatives of the person (see
section 40).

Matters ASIC must have regard to

(2) For the purposes of paragraphs (1)(b) and (c), ASIC must (subject
to Part VIIC of the Crimes Act 1914) have regard to the following:
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(&) whether aregistration under the Transitional Act, alicence or
an Australian financia services licence of the person has ever
been suspended or cancelled;

(b) whether a banning order or disgqualification order under
Part 2-4 has ever been made against the person;

(c) whether abanning order or disqualification order under
Division 8 of Part 7.6 of the Corporations Act 2001 has ever
been made against the person;

(d) whether the person has ever been banned from engaging in a
credit activity under alaw of a State or Territory;

(e) any relevant information given to ASIC by a State or
Territory, or an authority of a State or Territory, in relation to
the person;

(f) if the person is not the trustees of a trust—whether the person
has ever been insolvent;

(g) if the personisasingle natural person:

(i) whether the person has ever been disqualified from
managing corporations under Part 2D.6 of the
Corporations Act 2001; and

(if) any criminal conviction of the person, within 10 years
before the application was made;

(h) if the person isnot asingle natural person, whether ASIC has
reason to believe that any of the following personsis not afit
and proper person to engage in credit activities:

(i) if the personisabody corporate—each director,
secretary or senior manager of the body corporate who
would perform dutiesin relation to the credit activities
to be authorised by the licence;

(i) if the person is a partnership or the trustees of atrust—
each partner or trustee who would perform dutiesin
relation to the credit activities to be authorised by the
licence;

(i) any other matter ASIC considers relevant;
(j) any other matter prescribed by the regulations.

Note: Part VIIC of the Crimes Act 1914 includes provisions that, in certain
circumstances, relieve persons from the requirement to disclose spent
convictions and require persons aware of such convictionsto disregard
them.
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(3) ASIC must (subject to Part VIIC of the Crimes Act 1914), in
considering whether it has reason to believe that a person referred
to in paragraph (2)(h) is not afit and proper person to engagein
credit activities, have regard to:
(a) the matters set out in paragraphs (2)(a) to (g); and
(b) any other matter ASIC considers relevant; and
(c) any other matter prescribed by the regulations;

in relation to that person.

ASIC may request information or audit report from applicant

(4) ASIC may give awritten notice to a person who has applied for a
licence requesting the person to lodge with ASIC, within the time
specified in the notice, either or both of the following:

(a) additional information specified in the notice in relation to
any mattersthat ASIC may have regard to in deciding
whether to grant the licence;

(b) an audit report, prepared by a suitably qualified person
specified in the notice, in relation to matters that ASIC may
have regard to in deciding whether to grant the licence.

(5) If the person does not lodge with ASIC the additional information
or audit report requested by ASIC under subsection (4) within the
time specified in the notice, the person is taken to have withdrawn
the application. ASIC may extend the time by giving awritten
notice to the person.

38 When alicence may be granted—ADIs

If:

(a) an ADI applies under section 36 for alicence; and

(b) the application includes a statement (in accordance with the
reguirements of the approved form) to the effect that the ADI
will, if granted the licence, comply with its obligations as a
licensee;
then ASIC must grant the ADI alicence authorising the ADI to
engage in credit activities that equate (as closely as possible) to the
credit activitiesin relation to which the application was made.
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Note: ASIC must not grant alicence to a person contrary to a banning order
or disqualification order, or if a prescribed State or Territory order is
in force against the person or certain representatives of the person (see
section 40).

39 Regulations may prescribe streamlined process for other
applicants

Despite sections 36 and 37, the regulations may provide that:

(8) someor al of sections 36 and 37 do not apply in relation to
particular classes of applicants; and

(b) alternative processes apply to applications for licences by,
and the grant of licences to, those classes of applicants.

40 Licences must not be granted to certain applicants

Banning or disqualification order in force against person

(1) Despite subsection 37(1) and section 38, ASIC must not grant a
licence that authorises a person to engage in a credit activity if a
banning order or disqualification order under Part 2-4 isin force
against the person in relation to that credit activity.

Prescribed State or Territory order in force against person etc.

(2) Despite subsection 37(1) and section 38, ASIC must not grant a
licence to a person if:

(a) the personisanatural person against whom a prescribed
State or Territory order isin force; or

(b) the person isabody corporate, and a prescribed State or
Territory order isin force against a director, secretary or
senior manager of the body corporate who would perform
dutiesin relation to the credit activities to be authorised by
the licence; or

(c) the person isa partnership or the trustees of atrust, and a
prescribed State or Territory order isin force against a
partner or trustee who would perform dutiesin relation to the
credit activities to be authorised by the licence.
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41 Applicant must be given hearing before refusal of licence

ASIC may only refuse to grant alicence after giving the person
who applied for the licence an opportunity:
(a) to appear, or be represented, at a hearing before ASIC that
takes placein private; and
(b) to make submissionsto ASIC in relation to the refusal.

42 Notice of grant or refusal of licence and date of effect

(1) ASIC must give a person (the applicant) who has applied for a
licence written notice of:

(@) ASIC’sdecision on the application; and

(b) if the decision isto grant the applicant alicence—the day on
which the licence takes effect; and

(c) if the decision is not to grant the applicant alicence—the
reasons for the decision.

(2) Thelicence comesinto force on the day specified in the notice,
which must not be before the day on which the decision to grant
the licence was made.

43 Australian credit licence numbers

(1) ASIC must alocate each licence a unique Australian credit licence
number when it is granted.

(2 If:
(@) apersonisgranted alicence; and
(b) the person holds an Australian financial serviceslicence;

then the Australian credit licence number that ASIC givesto the
licence held by that person must be the same number as the
person’s Australian financial services licence number.

(3) ASIC must give the licensee written notice of the Australian credit
licence number.

44 Basison which licenceisgranted

A licence granted under this Division is granted on the basis that:
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(&) conditions on the licence may be imposed, varied or revoked
under section 45 or 46; and

(b) thelicence may be suspended under section 54, 55 or 56; and
(c) thelicence may be cancelled under section 54, 55 or 56; and
(d) thelicence may be varied under section 57; and

(e) thelicence may be cancelled, revoked, terminated or varied
by or under later legislation; and
(f) no compensation is payableif:
(i) conditions on the licence are imposed, varied or revoked
asreferred to in paragraph (a); or
(ii) thelicenceis suspended, cancelled, varied, revoked or
terminated as referred to in paragraphs (b) to (e).
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Division 4—Conditions on an Australian credit licence

45 The conditionson thelicence

(D

)

3

(4)

©)

AS C may impose, vary or revoke conditions on licences

ASIC may, at any time:
() impose conditions, or additional conditions, on alicence; and
(b) vary or revoke conditionsimposed on alicence.

ASIC may do so:
(@) onitsown initiative; or
(b) if the licensee lodges an application with ASIC for the
imposition, variation or revocation.

The application must be in the approved form.

Notice and effect of imposition, variation or revocation of
conditions

ASIC must give the licensee written notice of the imposition,
variation or revocation of the conditions. The imposition, variation
or revocation of the conditions comes into force on the day
specified in the notice, which must not be before the day on which
the decision to impose, vary or revoke the conditions was made.

ASIC must give the licensee a hearing

Despite subsection (1), ASIC may only impose conditions or
additional conditions, or vary or revoke the conditions, on the
licence after giving the licensee an opportunity:

(a) to appear, or be represented, at a hearing before ASIC that

takes placein private; and

(b) to make submissionsto ASIC in relation to the conditions.
This subsection does not apply to ASIC imposing conditions when
the licence is granted.
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Condition in relation to credit activities authorised

(6) ASIC must ensure that the licence is subject to a condition that
specifies the credit activities or classes of credit activities that the
licensee is authorised to engage in.

Regulations may prescribe conditions

(7) Thelicence is subject to such other conditions as are prescribed by
the regulations. However, ASIC cannot vary or revoke those
conditions.

46 Licence conditions—special proceduresfor APRA-regulated
bodies

Foecial procedures for APRA-regulated bodies (other than ADIS)

(1) If thelicensee, or arelated body corporate, is abody (the APRA
body) regulated by APRA (other than an ADI), then the following
provisions apply:

(8 ASIC cannot:

(i) impose, vary or revoke a condition on the licence that,
in ASIC’ s opinion, has or would have the result of
preventing the APRA body from being able to carry on
al or any of its usual activities (being activitiesin
relation to which APRA has regulatory or supervisory
responsibilities); or

(if) vary acondition so that it would, in ASIC’ s opinion,
become a condition that would have aresult as
described in subparagraph (i);

unless ASIC hasfirst consulted APRA about the proposed
action;

(b) if ASIC imposes, varies or revokes a condition on the licence
and paragraph (a) does not apply to that action, ASIC must,
within one week, inform APRA of the action that has been
taken.
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Foecial procedures for ADIs

(2) If thelicensee, or arelated body corporate, is an ADI, then the
following provisions apply:
(&) subject to paragraphs (b) and (c), the powersthat ASIC
would otherwise have under section 45:

(i) toimpose, vary or revoke a condition on the licence
that, in ASIC’ s opinion, has or would have the result of
preventing the ADI from being able to carry on al or
any of its banking business (within the meaning of the
Banking Act 1959); or

(ii) to vary acondition so that it would, in ASIC’ s opinion,
become a condition that would have aresult as
described in subparagraph (i);

are instead powers of the Minister;

(b) thefollowing provisions apply in relation to a power to
which paragraph (a) applies:

(i) the proceduresfor the exercise of the power are the
same as would apply if ASIC could exercise the power,
except that the Minister must not exercise the power
unless he or she hasfirst considered advice from ASIC
on the proposed action, being advice given after ASIC
has consulted APRA about the proposed action;

(ii) ASIC (rather than the Minister) must still conduct any
hearing required under paragraph 45(5)(a) and receive
any submissions under paragraph 45(5)(b);
(c) if ASIC imposes, varies or revokes a condition on the licence
and paragraph (a) does not apply to that action, ASIC must,

within one week, inform APRA of the action that has been
taken.
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Division 5—O0Obligations of licensees

47 General conduct obligations of licensees

General conduct obligations

(1) A licensee must:

(8) do all things necessary to ensure that the credit activities
authorised by the licence are engaged in efficiently, honestly
and fairly; and

(b) havein place adequate arrangements to ensure that clients of
the licensee are not disadvantaged by any conflict of interest
that may arise wholly or partly in relation to credit activities
engaged in by the licensee or its representatives; and

(c) comply with the conditions on the licence; and

(d) comply with the credit legidlation; and

(e) take reasonable steps to ensure that its representatives
comply with the credit legislation; and

(f) maintain the competence to engage in the credit activities
authorised by the licence; and

(g) ensurethat its representatives are adequately trained, and are
competent, to engage in the credit activities authorised by the
licence; and

(h) have an internal dispute resolution procedure that:

(i) complieswith standards and requirements made or
approved by ASIC in accordance with the regulations;
and

(ii) coversdisputesin relation to the credit activities
engaged in by the licensee or its representatives; and
(i) beamember of an approved external dispute resolution
scheme; and
(j) have compensation arrangements in accordance with
section 48; and

(k) have adequate arrangements and systems to ensure

compliance with its obligations under this section, and a
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written plan that documents those arrangements and systems,
and

() unlessthelicenseeis abody regulated by APRA:

(i) have available adequate resources (including financial,
technological and human resources) to engage in the
credit activities authorised by the licence and to carry
out supervisory arrangements; and

(ii) have adequate risk management systems; and
(m) comply with any other obligations that are prescribed by the
regulations.

Assessment of whether compliance is adequate

(2) For the purposes of paragraphs (1)(b), (g), (k) and (1), in
considering whether a matter is adequate, the nature, scale and
complexity of the credit activities engaged in by the licensee must
be taken into account.

Regulationsin relation to internal dispute resolution procedures

(3) Regulations made for the purposes of paragraph (1)(h) may also
deal with the variation or revocation of:
(a) standards or requirements made by ASIC; or
(b) approvalsgiven by ASIC.

48 Requirementsfor compensation arrangements

Requirement to have adegquate compensation arrangements

(1) A licensee must have adequate arrangements for compensating
persons for loss or damage suffered because of a contravention of
this Act by the licensee or its representatives.

When arrangements are adequate

(2) For the purposes of subsection (1), arrangements are adequate if,
and only if, they:
(a) satisfy any requirements prescribed by the regulations; or
(b) are approved inwriting by ASIC.
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Approval of arrangements by ASIC

(3) Before approving arrangements under paragraph (2)(b), ASIC must
have regard to:
(a) the credit activities authorised by the licence; and
(b) whether the arrangements will continue to cover persons after
the licensee ceases to engage in credit activities, and the
length of time for which that cover will continue; and
(c) any other mattersthat are prescribed by the regulations.

(4) Without limiting paragraph (3)(c), the regulations may, in
particular, prescribe additional detailsin relation to the matters to
which ASIC must have regard under paragraphs (3)(a) and (b).

49 Obligation to provide a statement or obtain an audit report if
directed by ASIC

Notice to licensee to provide a statement

(1) ASIC may give alicensee awritten notice directing the licensee to
lodge with ASIC awritten statement containing specified
information about the credit activities engaged in by the licensee or
its representatives.

(2) Notices under subsection (1):

(&) may begiven at any time; and

(b) may be given to one or more particular licensees, or to each
licensee in one or more classes of licensee, or to al licensees;
and

(c) may require all the same information, or may contain
differences as to the information they require; and

(d) may require a statement containing information to be given
on a periodic basis, or each time a particular event or
circumstance occurs, without ASIC having to give afurther
written notice.

Notice to licensee to obtain an audit report

(3) ASIC may also give alicensee awritten notice directing the
licensee to obtain an audit report, prepared by a suitably qualified
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person specified in the notice, on a statement, or on each statement
in aclass of statements, under subsection (1) before the statement
isgivento ASIC.

(4) A notice under subsection (3) is not alegidative instrument.

Notice must specify day by which licensee must comply

(5) A notice given under this section must specify the day by which
the licensee must comply with the notice (which must be a
reasonable period after the notice is given). ASIC may extend the
day by giving awritten notice to the licensee.

Requirement to comply with notice

(6) Thelicensee must comply with anotice given under this section
within the time specified in the notice.

Civil penalty: 2,000 penalty units.
Offence

(7) A person commits an offenceif:

(a) the person is subject to arequirement under subsection (6);
and

(b) the person engages in conduct; and
(c) the conduct contravenes the requirement.

Criminal penalty: 25 penalty units, or 6 months imprisonment,
or both.

Strict liability offence

(8) A person commits an offenceif:

(a) the person is subject to arequirement under subsection (6);
and

(b) the person engagesin conduct; and
(c) the conduct contravenes the requirement.

Criminal penalty: 10 penalty units.
(9) Subsection (8) is an offence of strict liability.
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Note: For strict liability, see section 6.1 of the Criminal Code.

50 Obligation to give ASIC information required by theregulations

Regulations may require licensee to give information

(1) Theregulations may require alicensee, or each licenseein aclass
of licensees, to give ASIC specified information about the credit
activities engaged in by the licensee or its representatives.

Requirement to comply with regulations

(2) If regulations under subsection (1) require alicenseeto give ASIC
information, the licensee must give ASIC that information.

Civil penalty: 2,000 penalty units.
Offence

(3) A person commits an offenceif:

(a) the personissubject to arequirement to give ASIC
information under subsection (2); and

(b) the person engages in conduct; and
(c) the conduct contravenes the requirement.

Criminal penalty: 25 penalty units, or 6 months imprisonment,
or both.

Strict liability offence

(4) A person commits an offenceif:

(a) the personis subject to arequirement to give ASIC
information under subsection (2); and

(b) the person engagesin conduct; and
(c) the conduct contravenes the requirement.

Criminal penalty: 10 penalty units.

(5) Subsection (4) is an offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.

58

National Consumer Credit Protection Act 2009 No. 134, 2009



Licensing of persons who engagein credit activities Chapter 2
Australian credit licences Part 2-2
Obligations of licensees Division 5

Section 51

51 Obligation to provide ASIC with assistanceif reasonably
requested

Requirement to provide assistance

(1) If ASIC, or aperson authorised by ASIC, reasonably requests
assistance from alicensee in relation to whether the licensee and its
representatives are complying with the credit legislation, the
licensee must give ASIC or the authorised person the requested
assistance.

Civil penalty: 2,000 penalty units.
(2) If therequest isinwriting, it is not alegidative instrument.
Offence

(3) A person commits an offenceif:

(a) the person is subject to arequirement to give ASIC or an
authorised person assistance under subsection (1); and

(b) the person engages in conduct; and
(c) the conduct contravenes the requirement.

Criminal penalty: 25 penalty units, or 6 months imprisonment,
or both.

Assistance may include showing ASIC credit books etc.

(4) The assistance referred to in subsection (1) may include showing
ASIC the person’s credit books or giving ASIC other information.

52 Obligation to cite Australian credit licence number

When this section applies

(1) Thissection applieson or after the day that is 2 years after the day
section 3 commences.

Requirement to include licence number in documents

(2) Whenever alicenseeidentifiesitself in a document of akind
prescribed by the regulations, the licensee must:
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(@ include in the document the licensee’ s Australian credit
licence number; and
(b) identify in the document that the number isthe licensee's
Australian credit licence number.
Civil penalty: 2,000 penalty units.

Strict liability offence

(3) A person commits an offenceif:

(a) the personis subject to arequirement under subsection (2) to
include and identify its Australian credit licence number in a
document; and

(b) the person engages in conduct; and
(c) the conduct contravenes the requirement.

Criminal penalty: 10 penalty units.

(4) Subsection (3) isan offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.

53 Obligation to lodge annual compliance certificate

Requirement to lodge annual compliance certificate

(1) A licensee must, no later than 45 days after the licensee’ s licensing
anniversary in each year, lodge a compliance certificate with ASIC
in accordance with this section. ASIC may extend the day by
giving awritten notice to the licensee.

Civil penalty: 2,000 penalty units.
Compliance certificate must be in approved form

(2) The compliance certificate must be in the approved form.

Who must sign compliance certificate

(3) The compliance certificate must be signed by:
(@) if thelicenseeisasingle natural person—the licensee; or
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(4)

()

(6)

(7)

(b) if thelicenseeis abody corporate—a person of akind
prescribed by the regulations; or

(c) if thelicenseeisa partnership or the trustees of atrust—a
partner or trustee who performs dutiesin relation to credit
activities.

Requirement to ensure compliance certificate is lodged

Each person by whom the compliance certificate may be signed
under subsection (3) must ensure that the licensee lodges the
compliance certificate with ASIC in accordance with this section.

Civil penalty: 2,000 penalty units.
Strict liability offence

A person commits an offence if:
(a) the personis subject to arequirement under subsection (1) or
(4); and
(b) the person engages in conduct; and
(c) the conduct contravenes the requirement.

Criminal penalty: 60 penalty units.
Subsection (5) is an offence of strict liability.
Meaning of licensing anniversary

Licensing anniversary of alicensee means the anniversary of the
day on which the licensee’ s licence came into force under
section 42.
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Division 6—When a licence can be suspended, cancelled or

varied

Subdivision A—Suspensions and cancellations

54 Suspension or cancellation without hearing

(1) ASIC may suspend or cancel alicensee’ s licence if:

(a) thelicenseelodges with ASIC an application for the
suspension or cancellation; or
(b) the licensee does not engage, or ceases to engage, in credit
activities; or
(c) any of the matters set out in subsection (2) appliesto any of
the following persons:
(i) thelicensee;
(ii) if the licensee is abody corporate—a director, secretary
or senior manager of the body corporate who performs
dutiesin relation to credit activities;

(iii) if the licensee is a partnership or the trustees of atrust—
apartner or trustee who performs dutiesin relation to
credit activities.

(2) For the purposes of paragraph (1)(c), the matters are as follows:

(@) if the person isnot the trustees of a trust—the person is
insolvent;

(b) if the personisanatural person:
(i) the personis convicted of serious fraud; or
(i) the person isincapable of managing his or her affairs
because of physical or mental incapacity; or

(iii) aprescribed State or Territory order isin force against
the person.

(3) Anapplication for suspension or cancellation of alicence must be
in the approved form.
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55 Suspension or cancellation after offering a hearing

(1) ASIC may suspend or cancel alicensee' s licence (subject to
complying with subsection (4)) if:

(@) the licensee has contravened an obligation under section 47
(which deals with general conduct obligations of |icensees);
or

(b) ASIC hasreason to believe that the licenseeislikely to
contravene an obligation under that section; or

(c) ASIC hasreason to believe that the licenseeis not afit and
proper person to engage in credit activities; or

(d) the application for the licence:

(i) wasfaseinamaterial particular or materially
misleading; or
(ii) omitted a material matter.

(2) For the purposes of paragraphs (1)(b) and (c), ASIC must (subject
to Part VIIC of the Crimes Act 1914) have regard to the following:
(@) if the personisanatural person—the matters set out in
paragraphs 37(2)(a) to (f) and subparagraph 37(2)(g)(i) in
relation to the person;
(b) if the personisnot a natural person:
(i) the matters set out in paragraphs 37(2)(a) to (f) in
relation to the person; and
(ii) whether ASIC has reason to believe that any of the
persons referred to in paragraph 37(2)(h) in relation to
the person is not afit and proper person to engagein
credit activities;
(c) any criminal conviction of the person, within 10 years before
the licenceis proposed to be suspended or cancelled;
(d) any other matter ASIC considers relevant;
(e) any other matter prescribed by the regulations.
Note: Part VIIC of the Crimes Act 1914 includes provisions that, in certain
circumstances, relieve persons from the requirement to disclose spent

convictions and require persons aware of such convictionsto disregard
them.

(3) ASIC must (subject to Part VIIC of the Crimes Act 1914), in
considering whether it has reason to believe that a person referred
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to in subparagraph (2)(b)(ii) is not afit and proper person to
engage in credit activities, have regard to the matters set out in
paragraphs (2)(a), (c), (d) and (e) in relation to the person.

(4) ASIC may only suspend or cancel alicensee’slicence under this
section after giving the licensee an opportunity:
(a) to appear, or be represented, at a hearing before ASIC that
takes placein private; and
(b) to make submissionsto ASIC on the matter.

56 Suspension and cancellation—special proceduresfor
APRA-regulated bodies

Special procedures for APRA-regulated bodies (other than ADIs)

(1) If alicensee, or arelated body corporate, is abody (the APRA
body) regulated by APRA (other than an ADI), then the following
provisions apply:

(8 ASIC cannot suspend or cancel the licensee’ slicence if doing
so would, in ASIC’ s opinion, have the result of preventing
the APRA body from being able to carry on all or any of its
usual activities (being activitiesin relation to which APRA
has regulatory or supervisory responsibilities), unless ASIC
has first consulted APRA about the proposed action;

(b) if ASIC suspends or cancels the licensee’ s licence and
paragraph (a) does not apply to that action, ASIC must,
within one week, inform APRA of the action that has been
taken.

Special procedures for ADIs

(2 If:

(@) alicenseeisan ADI; or

(b) arelated body corporate of alicenseeisan ADI, and
cancellation or suspension of the licensee’ s licence would, in
ASIC’ s opinion, have the result of preventing the ADI from
being able to carry on al or any of its banking business
(within the meaning of the Banking Act 1959);

then the following provisions have effect:
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(c) subject to paragraph (d), the powers that ASIC would
otherwise have under this Division to cancel or suspend the
licensee' s licence, or to revoke a suspension to which this
subsection applied, are instead powers of the Minister;

(d) the procedures for the exercise of a power to which
paragraph (c) applies are the same as would apply if ASIC
could exercise the power, except that the Minister must not
exercise the power unless he or she has first considered
advice from ASIC on the proposed action, being advice given
after ASIC has consulted APRA about the proposed action;

(e) ASIC (rather than the Minister) must still conduct any
hearing required under paragraph 55(4)(a) and receive any
submissions under paragraph 55(4)(b).

Subdivision B—Variations

57 Varying licences

ASIC may vary aperson’s licence to take account of achangein
the person’s name.

Note: The conditions on the licence can be varied under section 45.

Subdivision C—M iscellaneous rules about suspensions,
cancellations and variations
58 Effect of suspension
(1) A suspended licence has no effect while it remains suspended.

(2) Subsection (1) has effect subject to section 62 (which deals with
the continued effect of some suspended or cancelled licences).

59 Revocation of suspension

ASIC may at any time revoke the suspension of alicence.
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60 Date of effect, notice and publication of variation, cancellation or
suspension etc.

(1) ASIC must give alicensee written notice of avariation,
suspension, revocation of a suspension, or cancellation of the
licensee' slicence.

(2) A variation, suspension, revocation of a suspension, or cancellation
of alicence comesinto force when the written notice of that action
isgiven to the licensee.

(3) Assoon as practicable after the notice is given to the licensee,
ASIC must publish anotice of the action on ASIC’ swebsite. The
notice must state when the action took effect.

61 Statement of reasons

A notice of suspension or cancellation given to alicensee must be
accompanied by a statement of reasons for the action taken.

62 ASIC may allow licenceto continuein force

(1) If ASIC gives awritten notice of suspension or cancellation to a
licensee, ASIC may include termsin the notice specifying that the
licence continues in force as though the suspension or cancellation
had not happened for the purposes of specified provisions of this
Act in relation to specified matters, a specified period, or both.

(2) If ASIC includestermsin anotice under subsection (1), the licence
continues in force in accordance with the terms of the notice.
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Part 2-3—Credit representatives and other
representatives of licensees

Division 1—Introduction

63 GuidetothisPart

This Part is about credit representatives of licensees (which area
particular type of representative of licensees). A person who is
authorised as a credit representative of alicensee does not need to
hold an Australian credit licence when engaging in credit activities
on behalf of the licensee.

This Part also deals with information that ASIC may give to
licensees about their representatives (such as their employees,
directors and credit representatives, and persons who act on their
behalf), and the liability of licensees for their representatives.

Division 2 deals with how a credit representative may be
authorised to engage in credit activities on behalf of alicensee. It
also deals with certain obligations of licenseesin relation to the
authorisation of their credit representatives.

Division 3 deals with information about representatives that ASIC
may give to alicensee and the use of that information.

Division 4 deals with the liability of licensees for the conduct of
their representatives.
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Division 2—Authorisation of credit representatives

64 Licensee may authorise credit representatives

Authorisation of credit representative by licensee

(1) A licensee may give a person awritten notice authorising the
person to engage in specified credit activities on behalf of the
licensee.

(2) A person who is authorised under subsection (1) is acredit
representative of the relevant licensee.

(3) The credit activities specified may be some or all of the credit
activities authorised by the licensee' s licence.

When authorisation is of no effect

(4) The authorisation:

(@) isof no effect if subsection (5) appliesto it when it isgiven;
and
(b) ceasesto have effect if and when subsection (5) starts to
apply to it after itisgiven;
to the extent that subsection (5) applies.

(5) Thissection applies to the authorisation to the extent that it
purports to authorise:

(a) aperson to engagein acredit activity that is not authorised
by the licensee' s licence; or

(b) aperson to engage in acredit activity, and a banning order or
disgualification order under Part 2-4 isin force against the
person in relation to the credit activity; or

(c) apersonwhoisnot amember of an approved external
dispute resolution scheme; or

(d) aperson who is banned from engaging in a credit activity
under alaw of a State or Territory; or

(e) anatural person who has been convicted, within the last 10
years, of serious fraud; or
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(f) anatural person against whom a prescribed State or Territory
order isin force; or

(g) apersonthat isabody corporate, if aprescribed State or
Territory order isin force against a director, secretary or
senior manager of the body corporate who would perform
dutiesin relation to the credit activities specified in the
authorisation; or

(h) aperson that isa partnership or the trustees of atrust, if a
prescribed State or Territory order isin force against a
partner or trustee who would perform dutiesin relation to the
credit activities specified in the authorisation.

65 Credit representativethat isabody cor porate may sub-authorise

(D

2

3

(4)

()

natural persons as credit representatives

Authorisation of natural person as credit representative by credit
representative that is a body corporate

A body corporate that is a credit representative of alicensee may,
in that capacity, give anatural person awritten notice authorising
that natural person to engage in specified credit activities on behalf
of the licensee.

A natural person who is authorised under subsection (1) isacredit
representative of the relevant licensee.

The credit activities specified may be some or al of the credit
activities authorised by the licensee’ s licence.

Licensee must give consent to authorisation

The authorisation can only be given if the licensee gives the body
corporate its written consent to the authorisation. The licensee may
give consent in relation to either a specified natural person or a
specified class of natural persons (the membership of which might
change from time to time).

When authorisation is of no effect

The authorisation:
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(a) isof no effect if subsection (6) appliesto it whenitisgiven;
and
(b) ceasesto have effect if and when subsection (6) starts to
apply to it after it isgiven;
to the extent that subsection (6) applies.

(6) Thissubsection applies to the authorisation to the extent that it
purports to authorise:
(a) anatural person to engage in a credit activity that is not
authorised by the licensee’ s licence; or
(b) anatural person to engage in a credit activity, and a banning
order or disqualification order under Part 2-4 isin force
against the natural person in relation to the credit activity; or
(c) anatural person who is not a member of an approved external
dispute resolution scheme; or
(d) anatural person who is banned from engaging in a credit
activity under alaw of a State or Territory; or
(e) anatural person who has been convicted, within the last 10
years, of serious fraud; or
(f) anatural person against whom a prescribed State or Territory
order isin force; or
(g) anatura personin relation to the authorisation of whom the
licensee has not given its written consent in accordance with
subsection (4).

(7) To avoid doubt, an authorisation under subsection (1) istaken, for
the purposes of sections 66 to 72, to be given by the body
corporate, not the licensee.

66 Credit representative of 2 or more licensees

(1) One person can be the credit representative of 2 or more licensees,
but only if:

() each of those licensees has consented to the person also being
the credit representative of each of the other licensees; or

(b) each of thelicenseesis arelated body corporate of each of
the other licensees.

(2) An authorisation:
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(a) isof noeffect if it contravenes subsection (1) whenitis
given; and

(b) ceasesto have effect if and when it starts to contravene
subsection (1) after it is given.

67 A person cannot be a credit representativein relation to credit
activitiesauthorised by a person’slicence

(1) A person must not authorise another person to engage in a credit
activity as a credit representative under subsection 64(1) or 65(1) if
the other person holds a licence authorising the person to engage in
the credit activity.

(2) Anauthorisation:
(a) isof noeffect if it contravenes subsection (1) when itis
given; and
(b) ceasesto have effect if and when it starts to contravene
subsection (1) after it isgiven.

68 Variation and revocation of authorisations and
sub-authorisations

Variation and revocation of authorisations

(1) Anauthorisation under subsection 64(1) may be varied or revoked
at any time by the licensee giving written notice to the credit
representative.

Variation and revocation of sub-authorisations

(2) An authorisation under subsection 65(1) may be varied or revoked
at any time by:
(&) thelicenseein relation to whom the authorisation was given;
or
(b) the body corporate that gave the authorisation;
giving written notice to the credit representative.

(3) If aperson varies or revokes an authorisation under subsection (2),
that person must give the other person who could have varied or
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revoked the authorisation written notice of the variation or
revocation.

69 Obligation not to give authorisation that has no effect

Requirement not to give authorisation

(1) A person must not purport to authorise a credit representative
under subsection 64(1) or 65(1) if, at the time the person first
purports to give the authorisation, it is of no effect, to any extent,
under this Division.

Civil penalty: 2,000 penalty units.
Offence

(2) A person commits an offenceif:

(a) the personis subject to arequirement under subsection (1);
and

(b) the person engagesin conduct; and
(c) the conduct contravenes the requirement.

Criminal penalty: 100 penalty units, or 2 years imprisonment, or
both.

70 Obligation to vary or revoke authorisation that ceasesto have
effect

Requirement to vary or revoke authorisation

(1) If aperson:

(a) has authorised a credit representative under subsection 64(1)
or 65(1); and

(b) becomes aware of a matter because of which the
authorisation of the credit representative has ceased to have
effect under this Division;

the person must, as soon as practicable:
(c) revoke the authorisation; or

(d) vary the authorisation so that it is no longer, to any extent, of
no effect under this Division.
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Civil penalty: 2,000 penalty units.
Offence

(2) A person commits an offenceif:

(a) the personisrequired to vary or revoke an authorisation
under subsection (1); and

(b) the person engagesin conduct; and
(c) the conduct contravenes subsection (1).

Criminal penalty: 100 penalty units, or 2 years imprisonment, or
both.

71 Obligation to notify ASIC etc. about credit representatives

Requirement to notify ASIC when credit representative authorised

(1) If aperson authorises a credit representative under subsection
64(1) or 65(1), the person must, within 15 business days of the
authorisation, lodge with ASIC awritten notice in accordance with
subsection (3).

Civil penalty: 2,000 penalty units.
Requirement to notify licensee of sub-authorisation

(2 If:
(a) aperson authorises anatural person as a credit representative
of alicensee under subsection 65(1) (which deals with
sub-authorisations); and

(b) the consent of the licensee to the authorisation was given in
relation to a specified class of natural persons;

then the person must, within 15 business days of the authorisation,
give the licensee written notice of the authorisation in accordance
with subsection (3).

Civil penalty: 2,000 penalty units.
Details to be included in notice

(3) The notice must include the following details:
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(a) the name and business address of the credit representative;

(b) details of the authorisation, including the date on which it
was made and what the credit representative is authorised to
do on behalf of the licensee;

(c) detailsof the externa dispute resolution scheme of which the
credit representative is a member;

(d) detailsof each other licensee on behalf of whom the credit
representative is a credit representative.

Requirement to notify ASIC of change in details etc.

(4) If:
(a) aperson authorises a credit representative under subsection
64(1) or 65(1); and
(b) either:
(i) any of the detailsthat are referred to in subsection (3) in
relation to the credit representative changes; or
(ii) the person revokes the authorisation;

then the person must, within 10 business days of the change or
revocation, lodge with ASIC awritten notice of the change or
revocation.

Civil penalty: 2,000 penalty units.

(5) A notice given under subsection (1), (2) or (4) must bein the
approved form.

Strict liability offence

(6) A person commits an offenceif:
(a) the personis subject to arequirement to give a notice under
subsection (1), (2) or (4); and
(b) the person engagesin conduct; and
(c) the conduct contravenes the requirement.

Criminal penalty: 25 penalty units, or 6 months imprisonment,
or both.

(7) Subsection (6) is an offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.

74
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72 Credit representative numbers

(1) Within areasonable period after receiving a notice under
subsection 71(1) of the authorisation of a credit representative,
ASIC must allocate the credit representative a unique credit
representative number.

(2) ASIC must give written notice of the credit representative number
to:

(@) the credit representative; and
(b) the person who authorised the credit representative.

(3) Thissection does not apply in relation to a credit representative
that has already been allocated a credit representative number.
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Division 3—Information about representatives

73 ASIC may give licensee information about representatives

AS C may give licensee information about representatives

(1) If ASIC considersit appropriate to do so, it may give information
to alicensee about a person whom ASIC believesis, or will be, a
representative of the licensee. However, ASIC may only do soif it
believes, on reasonable grounds, that the information is true.

Requirements about use of information

(2) A licensee to whom information is given under subsection (1) may
make use of, make arecord of, or give to another person, the
information for a purpose connected with:

(a) the licensee making a decision about what action (if any) to
take in relation to the representative, as a consequence of
receiving the information; or

(b) the licensee taking action pursuant to such adecision.

(3) A licenseeto whom information is given under subsection (1) must
not make use of, make arecord of, or give to another person, the
information other than as permitted by subsection (2).

Civil penalty: 2,000 penalty units.

(4) A person to whom information has been given for a purpose or
purposes under subsection (2) or this subsection may make use of,
make a record of, or give to another person, that information for
that purpose or any of those purposes.

(5) A person to whom information has been given for a purpose or
purposes under subsection (2) or (4) must not make use of, make a
record of, or give to another person, the information other than as
permitted by subsection (4).

Civil penalty: 2,000 penalty units.
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Offence

(6) A person commits an offenceif:
(a) the person is subject to arequirement under subsection (3) or
(5); and
(b) the person engagesin conduct; and
(c) the conduct contravenes the requirement.

Criminal penalty: 50 penalty units, or 1 year imprisonment, or
both.

Qualified privilege

(7) A person has qualified privilege in relation to an act done by the
person under subsection (2) or (4).

Use of information obtained under this section in court

(8) A person to whom information is given in accordance with this
section must not give any of the information to a court, or produce
in a court a document that sets out some or all of the information,
except:

(a) for apurpose connected with:

(i) alicensee making a decision about what action (if any)
to take in relation to the representative, asa
consequence of receiving some or al of the information;
or

(i) alicensee taking action pursuant to that decision; or
(i) proving in proceedingsin that court that particular
action taken by alicensee in relation to the
representative was taken pursuant to that decision; or
(b) in proceedingsin that court, in so far as the proceedings
relate to an alleged contravention of this section; or
(c) in proceedings about giving to a court false information
some, at least, of which was the information given under this
section.

(9) For the purposes of subsection (8), alicensee takes action in
relation to arepresentative if the licensee:
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(a) takesaction by way of making, terminating or varying the
terms and conditions of an agreement; or

(b) otherwise takes action in relation to an agreement;

to the extent that the agreement rel ates to the representative acting
on behalf of the licensee.

(10) Subsection (8) aso hasthe effect it would have if:

(a) areferenceinit to acourt were areferenceto acourt of an
external Territory or of acountry outside Australia and the
external Territories; and

(b) paragraph (8)(b) were omitted.
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Division 4—L iability of licenseesfor representatives

74 Application of thisDivision

This Division applies to any conduct of arepresentative of a
licensee:

(a) that relatesto a credit activity; and

(b) onwhich athird person (the client) could reasonably be
expected to rely; and

() onwhichtheclient infact relied in good faith.

75 Responsibility if representative of only onelicensee

If the representative is the representative of only one licensee, the
licensee is responsible, as between the licensee and the client, for
the conduct of the representative, whether or not the
representative’ s conduct is within the authority of the licensee.

76 Representatives of multiple licensees

When this section applies

(1) Thissection appliesif the representative is the representative of
more than one licensee.

Conduct covered by only one authority

(2 If:
(a) therepresentative is the representative of one of the licensees
only in relation to a particular class of credit activity; and
(b) the conduct relatesto that class of credit activity;

that licensee is responsible for the conduct, as between that
licensee and the client, whether or not the conduct is within the
authority of the licensee.

Conduct covered by multiple authorities

@3) If:
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(a) therepresentative is the representative of more than one of
the licensees in relation to a particular class of credit activity;
and

(b) the conduct relates to that class of credit activity; and

(c) the conduct iswithin the authority of:

(i) only one of those licensees (the authorising licensee);
or
(if) 2 or more of those licensees (the authorising licensees);

then:

(d) if subparagraph (c)(i) applies—the authorising licenseeis
responsible for the conduct, as between that licensee and the
client; or

(e) if subparagraph (c)(ii) applies—the authorising licensees are
jointly and severally responsible for the conduct, as between
themselves and the client.

All other cases

(4) Inany other case, al of the licensees are jointly and severally
responsible for the conduct, as between themselves and the client,
whether or not the representative’ s conduct is within the authority
of any of them.

77 Responsibility extendsto loss or damage suffered by client

The responsibility of alicensee under this Division extends so asto
make the licensee liable to the client in relation to any loss or
damage suffered by the client as aresult of the representative’s
conduct.

78 Effect of thisDivision

(D If alicenseeisresponsible for the conduct of its representative
under this Division, the client has the same remedies against the
licensee that the client has against the representative.

(2) Thelicensee and the representative (along with any other licensees
that are also responsible) are all jointly and severaly liable to the
client in relation to those remedies.
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(3) However, nothing in this Division imposes:
(&) any criminal responsibility; or
(b) any civil liability under a provision of this Act apart from this
Division;
on alicensee that would not otherwise be imposed on the licensee.

(4) ThisDivision does not relieve arepresentative of alicensee of any
liability that the representative has to the client or the licensee.

(5) Anagreement has no effect in so far asit purportsto alter or
restrict the operation of section 75, 76 or 77.

(6) However, subsection (5) does not apply to the extent that the
agreement:

(a) providesfor arepresentative of alicensee to indemnify the
licensee for aliability of the licensee in relation to the
representative; or

(b) providesfor alicensee, for whom arepresentative acts, to
indemnify another licensee for aliability in relation to the
representative.

(7) A licensee must not make, or offer to make, an agreement that has,
or would have, no effect under subsection (5).
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Part 2-4—Banning or disqualification of persons
from engaging in credit activities

Division 1—Introduction

79 GuidetothisPart

This Part is about the banning and disqualification of persons from
engaging in credit activities.

Division 2 deals with banning orders, which are orders made by
ASIC that prohibit a person from engaging in credit activities.

Division 3 deals with disqualification orders, which are orders of
the court that disqualify a person from engaging in credit activities.
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Division 2—Banning orders

80 ASIC’spower to make a banning order

(1) ASIC may make abanning order against a person:
(@) if ASIC suspends or cancels alicence of the person; or

(b) for aperson other than the trustees of atrust—if the person
becomes insolvent; or

(c) for anatura person—if the person is convicted of fraud; or
(d) if the person has:
(i) contravened any credit legislation; or
(ii) beeninvolved in acontravention of a provision of any
credit legislation by another person; or
(e) if ASIC hasreason to believe that the person islikely to:
(i) contravene any credit legidation; or
(ii) beinvolved in a contravention of a provision of any
credit legislation by another person; or
(f) if ASIC hasreason to believe that the person is not afit and
proper person to engage in credit activities; or
(g) if aprescribed State or Territory order isin force against the
person; or
(h) inany other circumstances prescribed by the regulations.

(2) For the purposes of paragraphs (1)(e) and (f), ASIC must (subject
to Part VIIC of the Crimes Act 1914) have regard to the following:
(@) if the personisanatural person—the matters set out in
paragraphs 37(2)(a) to (f) and subparagraph 37(2)(g)(i) in
relation to the person;
(b) if the personisnot a natural person:
(i) the matters set out in paragraphs 37(2)(a) to (f) in
relation to the person; and
(ii) whether ASIC has reason to believe that any of the
persons referred to in paragraph 37(2)(h) in relation to
the person is not afit and proper person to engagein
credit activities;
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(c) any criminal conviction of the person, within 10 years before
the banning order is proposed to be made;
(d) any other matter ASIC considers relevant;
(e) any other matter prescribed by the regulations.
Note: Part VIIC of the Crimes Act 1914 includes provisions that, in certain
circumstances, relieve persons from the requirement to disclose spent

convictions and require persons aware of such convictionsto disregard
them.

(3) ASIC must (subject to Part VIIC of the Crimes Act 1914), in
considering whether it has reason it has reason to believe that a
person referred to in subparagraph (2)(b)(ii) is not afit and proper
person to engage in credit activities, have regard to the matters set
out in paragraphs (2)(a), (c), (d) and (€) in relation to the person.

(4) Despite subsection (1), ASIC may only make a banning order
against a person after giving the person an opportunity:
(a) to appear, or be represented, at a hearing before ASIC that
takes placein private; and
(b) to make submissionsto ASIC on the matter.

(5) Subsection (4) does not apply if:

(@ ASIC'sgrounds for making the banning order against the
person include that ASIC has suspended or cancelled a
licence of the person (see paragraph (1)(a)); and

(b) the suspension or cancellation took place without a hearing
under section 54.

(6) Subsection (4) also does not apply if:
(8 ASIC’'sgroundsfor making the banning order against the
person include that the person has been convicted of fraud
(see paragraph (1)(c)); and
(b) the person has been convicted of serious fraud.

(7) ASIC must give acopy of the banning order to the person against
whom it was made.
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81 What isa banning order?

(1) A banning order isawritten order that prohibits a person from
engaging in any credit activities or specified credit activitiesin
specified circumstances or capacities.

(2) The order may prohibit the person against whom it is made from
engaging in acredit activity:
(@) permanently; or
(b) for aspecified period.

(3) A banning order may include a provision allowing the person
against whom it was made, subject to any specified conditions:

(a) to do specified acts; or
(b) to do specified actsin specified circumstances,
that the order would otherwise prohibit them from doing.

(4) A banning order is not alegidlative instrument.

82 Effect of banning orders

Requirement not to engage in conduct contrary to banning order

(1) A person must not engage in conduct that is contrary to a banning
order that isin force against the person.

Civil penalty: 2,000 penalty units.
Offence

(2) A person commits an offenceif:

(a) the person is subject to arequirement under subsection (1);
and

(b) the person engages in conduct; and
(c) the conduct contravenes the requirement.

Criminal penalty: 100 penalty units, or 2 years imprisonment, or
both.
Note: A person against whom a banning order isin force cannot be granted a

licence authorising the person to engage in a credit activity to which
the banning order applies (see subsection 40(1)).
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83 Variation or cancellation of banning orders

(1) ASIC may vary or cancel abanning order if ASIC is satisfied that
it is appropriate to do so because of achange in any of the
circumstances based on which ASIC made the order.

(2) ASIC may do so:
(a) onitsown initiative; or
(b) if the person against whom the order was made lodges with
ASIC an application for the variation or cancellation.

(3) The application must be in the approved form.

(4) If ASIC proposes not to vary or cancel abanning order in
accordance with an application given by a person under
paragraph (2)(b), ASIC must give the person an opportunity:

(a) to appear, or be represented, at a hearing before ASIC that
takes placein private; and
(b) to make submissionsto ASIC on the matter.

(5) ASIC must give written notice of the variation or cancellation of a
banning order to the person against whom the order was made.

84 Date of effect, notice and publication of banning order, variation
or cancellation

(1) A banning order comes into force when it is given to the person
against whom it is made.

(2) A variation or cancellation of abanning order comesinto force
when written notice of the variation or cancellation is given to the
person against whom the order was made.

(3) ASIC must publish anotice on ASIC’ s website as soon as
practicable after making, varying or cancelling a banning order.
The notice must state when the banning order, or variation or
cancellation of the banning order, came into force and:

(&) inthe case of the making of a banning order—set out a copy
of the banning order; or

(b) in the case of the variation of abanning order—set out a copy
of the banning order as varied.
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(4) However, if the banning order contains a provision of the kind
referred to in subsection 81(3) and ASIC considers that the notice
on its website would be unreasonably long if that provision were
included, the notice may instead set out a summary of the
provision’s effect.

85 Statement of reasons

(1) A copy of abanning order given to a person must be accompanied
by a statement of reasons for the order.

(2) If ASIC varies abanning order made against a person, ASIC must,
on request by the person, give the person a statement of reasons for
the variation.
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Division 3—Disqualification by the court

86 Disqualification by the court

(1) ASIC may apply to the court for an order under subsection (2) in
relation to aperson if ASIC:
(&) cancelsalicence of the person; or

(b) makes a banning order against the person that is to operate
permanently.

(2) The court may make:

(&) an order disgualifying the person, permanently or for a
specified period, from engaging in credit activities, or
specified credit activities, in specified circumstances or
capacities; or

(b) any other order the court considers appropriate.

Note: A person against whom a disqualification order isin force cannot be

granted a licence authorising the person to engage in a credit activity
to which the disqualification order applies (see subsection 40(1)).
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Part 2-5—Financial records, trust accounts and
audit reports

Division 1—Introduction

87 GuidetothisPart

This Part is about financial records, trust accounts and matters
relating to audit reports required under this Act.

Division 2 deals with the requirement for licensees to keep certain
financial records, and provides for how those records must be kept.

Division 3 deals with trust accounts. Licensees that provide credit
services and that receive money on behalf of othersin the course of
those services are required to maintain atrust account. Those
licensees must also comply with requirements in relation to trust
account money, trust account statements and trust account audit
reports.

Division 4 has requirements relating to audit reports required by
this Act, and the auditors that prepare those reports.
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Division 2—Financial records of licensees

88 Obligation to keep financial records

Requirement to keep financial records

(1) A licensee must:

(a) keep financial records that correctly record and explain the
transactions and financial position of any business of
engaging in credit activities carried on by the licensee; and

(b) keep those records in accordance with this Division; and

(c) comply with subsection 90(2) in relation to the conversion of
records into the English language; and

(d) comply with section 91 in relation to the location and
production of records and particulars.

Civil penalty: 2,000 penalty units.
Meaning of financial records

(2) Financial recordsincludes:

(&) invoices, receipts, orders for the payment of money, bills of
exchange, cheques, promissory notes and vouchers; and
(b) documents of prime entry; and

(c) any trust account statement or trust account report required
under section 100.

Offence

(3) A person commits an offenceif:

(a) the personissubject to arequirement in relation to financial
records under subsection (1); and

(b) the person engages in conduct; and
(c) the conduct contravenes subsection (1).

Criminal penalty: 200 penalty units, or 5 years imprisonment, or
both.

90
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Financial records may be kept with other records

(4) A licensee does not contravene this Division merely because some
or al of the financial records are prepared as a part of, or in
conjunction with, the records relating to any other businessthat is
carried on by the licensee.

Note: For the purposes of subsection (3), a defendant bears an evidential

burden in relation to the matter in subsection (4) (see subsection
13.3(3) of the Criminal Code).

89 How financial recordsareto be kept

The financia records must be kept in away that:

(a) enablestrue and fair profit and loss statements, and balance
sheets, of the business referred to in paragraph 88(1)(a) to be
prepared from time to time; and

(b) allowsthose statements and balance sheets to be
conveniently and properly audited in accordance with the
auditing standards (if any) prescribed by regulations made
under section 106.

90 Language of financial records

(1) Thefinancia records must be kept in writing in the English
language, or in amanner that enables them to be readily accessible
and readily converted into writing in the English language.

(2) If any of the financia records are not kept in writing in the English
language, the licensee must, if required to convert the financial
records concerned into writing in the English language by a person
who is entitled to examine the financial records concerned, comply
with the requirement within areasonable time.

91 Location of financial records

If any of the financial records are kept outside thisjurisdiction, the
licensee must:
() causeto be sent to and retained at a place in thisjurisdiction
such particularsin relation to the business dealt with in those
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financial records as will enable true and fair profit and loss
statements and balance sheets to be prepared; and

(b) if required by ASIC to produce those financial records at a
place in this jurisdiction, comply with the requirement not
later than 28 days after the requirement is made.

92 Information to be shown in financial records

The financia records must be kept in sufficient detail to show
particulars of :
(&) al money received or paid by the licensee; and
(b) for each credit contract under which the licensee is the credit
provider:
(i) the amount and day of all payments made by or on
behalf of the debtor under the credit contract; and
(ii) al amounts (including principal, interest, fees and
charges) owed by the debtor under the credit contract;
and
(c) for each consumer lease under which the licenseeisthe
lessor—the amount and day of all payments made by or on
behalf of the lessee under the consumer lease; and
(d) for each guarantee under which the licensee is the beneficiary
of the guarantee—the amount and day of all payments made
by or on behalf of the guarantor under the guarantee; and
(e) al income received by the licensee from commissions,
interest, and other sources, and all expenses, commissions,
and interest paid by the licensee; and
(f) al the assets and liabilities (including contingent liabilities)
of the licensee; and
(g) any other matters prescribed by the regulations.

93 Regulations may impose additional requirements

The regulations may impose additional requirements to be
complied with in relation to the financial records including, for
example:

(a) requirements for thingsto be contained in the records; and
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(b) requirementsrelating to the level of detail to be shown in the
records.

94 Financial recordstaken to be made with licensee sauthority

An entry in the recordsiis, unless the contrary is proved, to be taken
to have been made by, or with the authority of, the licensee.

95 Obligation toretain financial recordsfor 7 years

Requirement to retain financial records

(1) A licenseethat isrequired by this Division to make a financial
record must retain it for 7 years after the transactions covered by
the record are compl eted.

Civil penalty: 2,000 penalty units.

Regulations

(2) Theregulations may prescribe financial records to which
subsection (1) does not apply.

Records to be kept even if person stops carrying on business

(3) Financial records must be retained in accordance with this section,
even if the person stops carrying on any business to which they
relate.

Offence

(4) A person commits an offenceif:

(a) the personis subject to arequirement under subsection (1);
and

(b) the person engages in conduct; and
(c) the conduct contravenes the requirement.

Criminal penalty: 50 penalty units, or 6 months imprisonment,
or both.
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96 Financial recordsare prima facie evidence of matters

(2) Inproceedingsin acourt, afinancia record kept under this
Division is admissible as prima facie evidence of any matter in the
financial record.

(2) A document purporting to be afinancial record kept by alicensee
under this Division is, unless the contrary is proved, presumed to
be afinancial record kept by the licensee under this Division.

(3) If:
() because of subsection (1) afinancial record is primafacie
evidence of a matter; and

(b) thefinancial record, or a part of the financial, is kept or
prepared by recording or storing matters (including that
matter) by means of a mechanical, electronic or other device;

awritten reproduction of that matter as so recorded or stored is
admissible as prima facie evidence of that matter in a proceeding in
acourt.

(4) A written document that purports to reproduce a matter recorded or
stored by means of a mechanical, electronic or other deviceis,
unless the contrary is proved, presumed to be areproduction of that
matter.
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Division 3—Trust accounts of credit service licensees

97 Application of thisDivision

This Division applies to alicensee (the credit service licensee)
that:
() holds alicence that authorises the licensee to provide a credit
service; and
(b) inthe course of providing the credit service, receives money
on behalf of another person.

98 Obligation for credit service licenseesto maintain trust account

Requirement to maintain trust account

(1) The credit service licensee must maintain one more trust accounts
(the trust account) in accordance with this section.

Civil penalty: 2,000 penalty units.

Requirements for trust accounts

(2) Thetrust account must be maintained with an Australian ADI
(within the meaning of section 9 of the Corporations Act 2001).

(3) Thetrust account must be designated as the credit service
licensee’ s trust account.

Offence

(4) The credit service licensee commits an offenceif:
(a) the credit service licensee is subject to a requirement under
subsection (1); and
(b) the credit service licensee engages in conduct; and
(c) the conduct contravenes the requirement.

Criminal penalty: 25 penalty units, or 6 months imprisonment,
or both.
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99 Obligationsin relation to trust account money

(D

(2

3

(4)

()

Requirement to pay money to credit of trust account

The credit service licensee must pay to the credit of the trust
account any money received by the credit service licensee on
behalf of another person in relation to the credit service provided
by the licensee.

Civil penalty: 2,000 penalty units.
Requirement in relation to withdrawal of money from trust account

The credit service licensee must not withdraw any money paid into
the trust account, other than for the purpose of paying the money in
accordance with subsection (3).

Civil penalty: 2,000 penalty units.
Requirement in relation to payment of money from trust account

The credit service licensee must pay any money withdrawn from
the trust account to the person or persons lawfully entitled to
receive that money.

Civil penalty: 2,000 penalty units.
Offence

The credit service licensee commits an offenceif:
(a) the credit service licensee is subject to arequirement under
subsection (1), (2) or (3); and
(b) the credit service licensee engages in conduct; and
(c) the conduct contravenes the requirement.

Criminal penalty: 25 penalty units, or 6 months imprisonment,
or both.

Trust account money not available for payment of debts etc.

Money paid into a trust account by the credit service licensee under
this section:
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(a) isnot available for the payment of a debt of any other
creditor of the credit service licensee; and

(b) isnot liable to be attached or taken in execution under the
order or process of acourt at the instance of any such
creditors.

100 Obligation to lodge trust account statement and trust account
audit report

Requirement to prepare and lodge trust account statement

(1) The credit service licensee must, for each financial year of the
credit service licensee:

(a) prepare awritten statement in relation to the trust account
(the trust account statement) in accordance with this section;
and

(b) lodge the trust account statement with ASIC in accordance
with this section.

Civil penalty: 2,000 penalty units.
Requirement to prepare and lodge trust account audit report

(2) The credit service licensee must, with the trust account statement,
lodge with ASIC an auditor’ s report (the trust account audit
report) in accordance with this section.

Civil penalty: 2,000 penalty units.
Requirements for statement and audit report

(3) Each of thetrust account statement and trust account audit report
must:

(a) bein the approved form; and

(b) contain the information and matters prescribed by the
regulations; and

(c) belodged with ASIC in accordance with section 101.
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(4) Thetrust account audit report must be prepared by a person who
complies with any eligibility requirements prescribed by the
regulations.

Offence

(5) The credit service licensee commits an offence if:
(a) the credit service licensee is subject to a requirement under
subsection (1) or (2); and
(b) the credit service licensee engages in conduct; and
(c) the conduct contravenes the requirement.

Criminal penalty: 200 penalty units, or 5 years imprisonment, or
both.

Meaning of financial year

(6) A financial year of the credit service licensee means.
(a) if the credit service licenseeis not abody corporate—a year
ending on 30 June; and
(b) if the credit service licensee is abody corporate—a financial
year of the body corporate (within the meaning of
section 323D of the Corporations Act 2001).

101 Time of lodgment of trust account statement and trust account
audit report

(1) Unless an extension is granted under subsection (3), the trust
account statement and trust account audit report must be lodged
with ASIC before the day that is 3 months after the end of the
financia year of the credit service licensee to which they relate.

(2) If an extension is granted under subsection (3), the trust account
statement and trust account audit report must be lodged with ASIC
before the end of the extended period.

(3) ASIC may, on application made:

(a) by the credit service licensee and the auditor that isto prepare
the trust account audit report; and

(b) before the end of the period that would otherwise apply;
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approve an extension of the period for lodging the trust account
statement and trust account audit report. The extension may be of
the period originally applicable or the period applicable under a
previous extension.

(4) Anapproval may be given subject to any conditions imposed by
ASIC.

(5) If an approva isgiven subject to conditions, the licensee must
comply with those conditions.
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Division 4—M attersrelating to audit reports

102 Auditor’sright of accessto records, information etc.

Auditor is entitled to access and assistance etc. from licensee

(1) An auditor (the auditor) who prepares one of the following audit

reports (the audit report):
(a) an audit report required under subsection 49(3) in relation to
alicensee;
(b) atrust account audit report required under subsection 100(2)
inrelation to alicenses;
has aright of access at all reasonable times to the financial records
or other credit books of the licensee for purposes relating to the
audit report.

(2) Theauditor isentitled to require:

(@) from thelicensee; or

(b) if the licenseeis abody corporate—from any director,
secretary or senior manager of the licensee;

any assistance and explanations that the auditor desires for
purposes relating to the audit report.

Requirement to give auditor access and assistance etc.

(3) Thelicensee, or adirector, secretary or senior manager of the

licenseeif it isabody corporate, must not:

(@) refuse or fail to allow the auditor access, in accordance with
subsection (1), to financial records or other credit books of
the licensee; or

(b) refuse or fail to give assistance, or an explanation, to the
auditor as and when required under subsection (2); or

(c) otherwise hinder, obstruct or delay the auditor in the
performance or exercise of the auditor’s duties or powers.

Civil penalty: 2,000 penalty units.

100
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Offence

(4) A person commits an offenceif:

(a) the person is subject to arequirement under subsection (3);
and

(b) the person engages in conduct; and
(c) the person’s conduct contravenes the requirement.

Criminal penalty: 100 penalty units, or 2 years imprisonment, or
both.

103 Auditor’sfeesand expenses

(1) Thereasonable fees and expenses of the auditor for preparing the
audit report are payable by the licensee.

(2) Theauditor may recover those fees by action against the licensee.

104 Auditor toreport on certain matters

Requirement for auditor to disclose maters

(1) If the auditor, in the performance of duties relating to the audit
report, becomes aware of a matter referred to in subsection (2), the
auditor must, within 7 days after becoming aware of the matter:

(&) lodge awritten report on the matter with ASIC; and
(b) give acopy of the report to the licensee.

Civil penalty: 2,000 penalty units.

Matters that must be disclosed

(2) A report must be given in relation to any matter that, in the opinion
of the auditor:

() has adversely affected, is adversely affecting or may
adversely affect the ability of the licensee to meet the
licensee' s obligations as a licensee; or

(b) constitutes or may constitute a contravention of:

(i) Division 2 or 3 (or regulations made under those
Divisions); or
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(ii) acondition of the licensee’ s licence; or

(c) constitutes an attempt to unduly influence, coerce,
manipulate or mislead the auditor in the preparation of the
audit report.

Offence

(3) The auditor commits an offenceif:

(a) theauditor is subject to a requirement under subsection (1);
and

(b) the auditor engagesin conduct; and
(c) theauditor’s conduct contravenes the requirement.

Criminal penalty: 50 penalty units, or 1 year imprisonment, or
both.

105 Qualified privilege for auditor etc.

Qualified privilege for auditor

(1) Theauditor has qualified privilege in relation to:
(8) astatement that the auditor makes, orally or in writing, in the
course of its duties relating to the audit report; or

(b) thelodging of areport with ASIC under subsection 104(1);
or

(c) thegiving of areport to the licensee under subsection 104(1).

Note: If the auditor is a company, the company has qualified privilege under
this subsection in relation to statements made, and reports lodged or
sent, by natural persons on behalf of the company if those statements
and notices can be properly attributed to the company.

Qualified privilege for registered company auditor acting on
behalf of company

(2) If the auditor isacompany registered under the Corporations Act
2001, aregistered company auditor acting on behalf of the
company has qualified privilegein relation to:

(a) astatement that the registered company auditor makes (orally
or in writing) in the course of the performance, on behalf of
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the company, of the company’ s duties relating to the audit
report; or

(b) thelodging by the registered company auditor, on behalf of
the company, of areport with ASIC under subsection 104(1);
or

(c) thegiving by the registered company auditor, on behalf of the
company, of areport to the licensee under subsection 104(1).

Qualified privilege for subsequent publication

(3) A person has qualified privilege in relation to the publishing of a
document prepared by the auditor in the course of the auditor’s
duties relating to the audit report.

(4) A person has qualified privilege in relation to the publishing of a
statement:
(& made by the auditor as referred to in subsection (1); or

(b) made by aregistered company auditor asreferred to in
subsection (2).

106 Regulationsin relation to audit reports etc.

The regulations may make provision in relation to:
(a) the audit reports referred to in subsection 102(1); and
(b) audit reports that persons who have applied for alicence may
be requested to lodge under subsection 37(4); and
(c) the auditorsthat prepare those reports; and
(d) auditing standards that must be complied with in relation to
those reports.
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Part 2-6—Exemptions and modificationsrelating to
this Chapter

Division 1—Introduction

107 GuidetothisPart

This Part is about exemptions from, and modifications of, the
provisions of this Chapter.

Division 2 deals with how exemptions and modifications may be
made by ASIC or by the regulations.
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Division 2—Exemptions and modificationsrelating to this
Chapter

108 Provisionsto which thisPart applies

The provisions to which this Part applies are:
(@) this Chapter; and
(b) definitionsin this Act, asthey apply to referencesin this
Chapter; and
(c) instruments made for the purposes of this Chapter.

109 Exemptionsand modificationsby ASIC

Exemptions and modifications

(1) ASIC may:
() exempt:
(i) aperson; or
(ii) aperson and al of the person’s credit representatives,
from all or specified provisions to which this Part applies; or

(b) exempt acredit activity that isengaged inin relation to a
specified credit contract, mortgage, guarantee or consumer
lease from all or specified provisions to which this Part
applies, or

(c) declare that provisions to which this Part applies apply in
relation to a person, or a credit activity referred toin
paragraph (1)(b), asif specified provisions were omitted,
modified or varied as specified in the declaration.

(2) Anexemption or declaration under subsection (1) isnot a
legiglative instrument.

(3) ASIC may, by legidlative instrument:

(a) exempt aclass of personsfrom all or specified provisions to
which this Part applies; or
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(4)

©)

(6)

(b) exempt acredit activity (other than a credit activity referred
toin paragraph (1)(b)) from all or specified provisionsto
which this Part applies; or

(c) exempt aclassof credit activities from all or specified
provisions to which this Part applies; or

(d) declarethat provisionsto which this Part applies apply in
relation to a credit activity (other than a credit activity
referred to in paragraph (1)(b)), or a class of persons or credit
activities, asif specified provisions were omitted, modified
or varied as specified in the declaration.

Conditions on exemptions

An exemption may apply unconditionally or subject to specified
conditions. A person to whom a condition specified in an
exemption applies must comply with the condition. The court may
order the person to comply with the condition in a specified way.
Only ASIC may apply to the court for the order.

Publication of exemptions and declarations

An exemption or declaration under subsection (1) must be in
writing and ASIC must publish notice of it on its website.

Soecial rulesin relation to offences

If conduct (including an omission) of a person would not have
constituted an offence if a particular declaration under
paragraph (1)(c) or (3)(d) had not been made, that conduct does not
constitute an offence unless, before the conduct occurred:
(a) thetext of the declaration was published by ASIC onits
website; or
(b) ASIC gave written notice setting out the text of the
declaration to the person;
(in addition to complying with the requirements of the Legidative
Instruments Act 2003 if the declaration is made under
subsection (3)).
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(7) Inaprosecution for an offence to which subsection (6) applies, the
prosecution must prove that paragraph (6)(a) or (b) was complied
with before the conduct occurred.

110 Exemptionsand modifications by theregulations

The regulations may:

(a) exempt aperson or class of persons from all or specified
provisions to which this Part applies; or

(b) exempt acredit activity or aclass of credit activities from all
or specified provisions to which this Part applies; or

(c) provide that the provisions to which this Part applies apply as
if specified provisions were omitted, modified or varied as
specified in the regulations.
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Chapter 3—Responsible lending conduct

Part 3-1—L icenseesthat provide credit assistance
in relation to credit contracts

Division 1—Introduction

111 GuidetothisPart

This Part has rules that apply to licensees that provide credit
assistance in relation to credit contracts. These rules are aimed at
better informing consumers and preventing them from being in
unsuitable credit contracts. However, these rules do not apply to a
licensee that will be the credit provider under the credit contract.

Division 2 requires alicensee to give its credit guide to a
consumer. The credit guide has information about the licensee and
some of the licensee' s obligations under this Act.

Division 3 requires alicensee to give a quote before providing
credit assistance to a consumer. The quote must set out the

maximum amount the consumer will be required to pay to the
licensee. The licensee must not charge more than that amount.

Division 4 requires a licensee, before providing credit assistance to
aconsumer in relation to a credit contract, to make a preliminary
assessment as to whether the contract will be unsuitable for the
consumer. To do this, the licensee must make inquiries and
verifications about the consumer’ s requirements, objectives and
financial situation. The licensee must give the consumer a copy of
the assessment if requested.

Division 5 requires alicensee, when providing credit assistance to
aconsumer in relation to a credit contract, to give the consumer a
document that discloses certain information (for example, the
commission the licensee is likely to receive).
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Division 6 prohibits alicensee from providing credit assistanceto a
consumer in relation to acredit contract if the contract will be
unsuitable for the consumer.

112 Application of thisPart

This Part does not apply in relation to credit assistance provided by
alicenseein relation to a credit contract if the licenseeis or will be
the credit provider under the contract.
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Division 2—Credit guide of credit assistance providers

113 Credit guide of credit assistance providers
Requirement to give credit guide

(1) A licensee must, as soon as practicable after it becomes apparent to
the licensee that it is likely to provide credit assistance to a
consumer in relation to a credit contract, give the consumer the
licensee’ s credit guide in accordance with subsection (2).

Civil penalty: 2,000 penalty units.

(2) Thelicensee s credit guide must:
(a) beinwriting; and
(b) beintheform (if any) prescribed by the regulations; and
(c) specify the licensee’s name and contact details; and
(d) specify the licensee’ s Australian credit licence number; and
(e) giveinformation about:

(i) any feesthat are payable by a consumer to the licensee
for the licensee' s credit assistance; and
(ii) any chargesthat are payable by a consumer to the
licensee for matters associated with providing the credit
assistance; and
(iii) the method for working out the amount of the fees and
charges; and
(f) giveinformation about:

(i) if there are 6 or fewer credit providers that the licensee
conducts business with when providing credit assistance
in relation to credit contracts—the names of those credit
providers; and

(if) if there are more than 6 credit providers that the licensee
conducts business with when providing credit assistance
in relation to credit contracts—the names of the 6 credit
providers with whom the licensee reasonably believesit
conducts the most business; and

(g) giveinformation about:
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(i) any commissions that the licensee, or an employee,
director or credit representative of the licensee, islikely
to receive, directly or indirectly, from credit providersin
relation to credit contracts for which the licensee has
provided credit assistance; and

(if) areasonable estimate of the amounts of those
commissions or the range of those amounts; and

(iii) the method for working out those amounts; and

(h) give information about the licensee' s procedure for resolving
disputes with a consumer, including contact detailsfor a
consumer to access:

(i) thelicensee sinternal dispute resolution procedure; and

(ii) the approved external dispute resolution scheme of
which the licensee is a member; and

(i) giveinformation about the licensee’ s obligations under
sections 120 and 123; and

(j) comply with any other requirements prescribed by the
regulations.

(3) Theregulations may prescribe:
(a) information that need not be included in the credit guide,
despite subsection (2); and
(b) for the purposes of paragraph (2)(g):
(i) the method for working out amounts of commissions;
and
(if) how commissions or amounts of commissions must be

described.
Manner of giving credit guide
(4) Thelicensee must give the consumer the licensee’s credit guide in
the manner (if any) prescribed by the regulations.

Strict liability offence

(5) A person commits an offenceif:

(a) the person is subject to arequirement under subsection (1);
and

(b) the person engages in conduct; and
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(c) the conduct contravenes the requirement.
Criminal penalty: 50 penalty units.

(6) Subsection (5) isan offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.
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Division 3—Quote for providing credit assistance etc. in
relation to credit contracts

114 Quotefor providing credit assistance etc.

Requirement to give quote

(1) A licensee must not provide credit assistance to a consumer by:

(&) suggesting that the consumer apply, or assisting the consumer
to apply, for aparticular credit contract with a particular
credit provider; or

(b) suggesting that the consumer apply, or assisting the consumer
to apply, for an increase to the credit limit of a particular
credit contract with a particular credit provider; or

(c) suggesting that the consumer remain in a particular credit
contract with a particular credit provider;

unless:

(d) the licensee has given the consumer a quote in accordance
with subsection (2); and

(e) the consumer has signed and dated that quote or otherwise
indicated the consumer’ s acceptance of it (and the day that
happens) in the manner (if any) prescribed by the regulations;

and
(f) thelicensee has given the consumer a copy of the accepted
quote.
Civil penalty: 2,000 penalty units.

(2) The quote must:
(8 beinwriting; and
(b) giveinformation about the credit assistance and other
services that the quote covers; and
(c) specify the maximum amount that will be payable by the
consumer to the licensee in relation to the licensee’ s credit
assistance and other services; and
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©)

(4)

()

(6)

(d) giveinformation about what that amount relates to,
including:
(i) the maximum amount of the licensee’s fee for providing
the credit assistance and other services; and

(ii) the maximum amount of charges that will be incurred
by the licensee for matters associated with providing the
credit assistance and other services; and

(iii) the maximum amount of fees or charges that will be
payable by the licensee to another person on the
consumer’s behalf; and

(e) state whether the maximum amount or any other amount will
be payable by the consumer to the licensee if a credit contract
is not entered or a credit limit is not increased; and

(f) comply with any other requirements prescribed by the
regulations.

Manner of giving quote

The licensee must give the quote to the consumer in the manner (if
any) prescribed by the regulations.

No demanding payment of amount exceeding quoted amount

The licensee must not request or demand payment of an amount
that exceeds the maximum amount set out in the quote.

Civil penalty: 2,000 penalty units.
No demanding payment before credit assistance provided

The licensee must not request or demand payment of an amount for
the licensee’ s credit assistance before the licensee provides the
assistance.

Civil penalty: 2,000 penalty units.
Caveats

The licensee must not lodge, or threaten to lodge, a caveat in
relation to land to induce the consumer to pay an amount to the
licensee for the licensee’ s credit assistance or other services.

114 National Consumer Credit Protection Act 2009 No. 134, 2009



Responsible lending conduct Chapter 3
Licensees that provide credit assistance in relation to credit contracts Part 3-1
Quote for providing credit assistance etc. in relation to credit contracts Division 3

Section 114

Civil penalty: 2,000 penalty units.
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Division 4—Obligations of credit assistance providers
before providing credit assistance for credit
contracts

115 Obligations of credit assistance provider s before providing
credit assistance for credit contracts

(1) A licensee must not provide credit assistance to a consumer on a
day (the assistance day) by:

(a) suggesting that the consumer apply, or assisting the consumer
to apply, for aparticular credit contract with a particular
credit provider; or

(b) suggesting that the consumer apply, or assisting the consumer
to apply, for an increase to the credit limit of a particular
credit contract with a particular credit provider;

unless the licensee has, within 90 days (or other period prescribed
by the regulations) before the assistance day:

(c) made apreliminary assessment that:
(i) isin accordance with subsection 116(1); and

(ii) coversthe period proposed for the entering of the
contract or the increase of the credit limit; and

(d) made the inquiries and verification in accordance with
section 117.

Civil penalty: 2,000 penalty units.

(2) A licensee must not provide credit assistance to a consumer on a
day (the assistance day) by suggesting that the consumer remainin
aparticular credit contract with a particular credit provider unless
the licensee has, within 90 days (or other period prescribed by the
regulations) before the assistance day:

(&) made apreliminary assessment that:
(i) isinaccordance with subsection 116(2); and
(ii) coversaperiod in which the assistance day occurs; and
(b) made the inquiries and verification in accordance with
section 117.
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Civil penalty: 2,000 penalty units.

116 Preliminary assessment of unsuitability of the credit contract

(1) For the purposes of paragraph 115(1)(c), the licensee must make a
preliminary assessment that:
(a) specifiesthe period the assessment covers; and
(b) assesses whether the credit contract will be unsuitable for the
consumer if the contract is entered or the credit limit is
increased in that period.

(2) For the purposes of paragraph 115(2)(a), the licensee must make a
preliminary assessment that:
(a) specifiesthe period the assessment covers; and
(b) assesses whether the credit contract will be unsuitable for the
consumer if the consumer remains in the contract in that
period.

Note: Thelicensee is not required to make a preliminary assessment under
this section if the credit assistance is not provided.

117 Reasonableinquiriesetc. about the consumer

(1) For the purposes of paragraph 115(1)(d) or 115(2)(b), the licensee
must, before making the preliminary assessment:

(@) make reasonable inquiries about the consumer’ s requirements
and objectivesin relation to the credit contract; and

(b) make reasonable inquiries about the consumer’ s financial
situation; and

(c) take reasonable steps to verify the consumer’ s financial
situation; and

(d) make any inquiries prescribed by the regulations about any
matter prescribed by the regulations; and

(e) takeany steps prescribed by the regulations to verify any
matter prescribed by the regulations.

Civil penalty: 2,000 penalty units.
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2

The regulations may prescribe particular inquiries or steps that
must be made or taken, or do not need to be made or taken, for the

purposes of paragraph (1)(a), (b) or (c).

118 When thecredit contract must be assessed as unsuitable—

(D

(2)

3

entering contract or increasing the credit limit

Requirement to assess the contract as unsuitable

For a preliminary assessment under subsection 116(1) about
entering a credit contract or increasing a credit limit of a credit
contract, the licensee must assess that the contract will be
unsuitable for the consumer if the contract will be unsuitable for
the consumer under subsection (2).

Civil penalty: 2,000 penalty units.

Note: Even if the contract will not be unsuitable for the consumer under
subsection (2), the licensee may still assess that the contract will be
unsuitable for other reasons.

Particular circumstances when the contract will be unsuitable

The contract will be unsuitable for the consumer if, at the time of
the preliminary assessment, it islikely that:

(a) the consumer will be unable to comply with the consumer’s
financial obligations under the contract, or could only comply
with substantial hardship, or

(b) the contract will not meet the consumer’ s requirements or
objectives; or

(c) if the regulations prescribe circumstances in which a credit
contract is unsuitable—those circumstances will apply to the
contract;

if the contract is entered in the period proposed for it to be entered
or the credit limit isincreased in the period proposed for it to be
increased.

For the purposes of paragraph (2)(a), it is presumed that, if the
consumer could only comply with the consumer’s financial
obligations under the contract by selling the consumer’s principal
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place of residence, the consumer could only comply with those
obligations with substantial hardship, unless the contrary is proved.

Infor mation to be used to determine if contract will be unsuitable

(4) For the purposes of determining under subsection (2) whether the
contract will be unsuitable, only information that satisfies both of
the following paragraphsis to be taken into account:

(a) theinformation is about the consumer’s financial situation,
reguirements or objectives, or any other matter prescribed by
the regulations under paragraph 117(1)(d) or (e);
(b) at the time of the preliminary assessment:
(i) thelicensee had reason to believe that the information
was true; or
(ii) thelicensee would have had reason to believe that the
information was true if the licensee had made the
inquiries or verification under section 117.

119 When thecredit contract must be assessed as unsuitable—
remainingin credit contract

Requirement to assess the contract as unsuitable

(1) For apreliminary assessment under subsection 116(2) about
remaining in a credit contract, the licensee must assess that the
contract will be unsuitable for the consumer if the contract will be
unsuitable for the consumer under subsection (2).

Civil penalty: 2,000 penalty units.

Note: Evenif the contract will not be unsuitable for the consumer under
subsection (2), the licensee may still assess that the contract will be
unsuitable for other reasons.

Particular circumstances when the contract will be unsuitable

(2) The contract will be unsuitable for the consumer if, at the time of
the preliminary assessment, it islikely that:
(@) the consumer will be unable to comply with the consumer’s
financial obligations under the contract, or could only comply
with substantial hardship, if the consumer remainsin the
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contract in the period covered by the preliminary assessment;
or

(b) the contract will not meet the consumer’ s requirements or
objectivesif the consumer remains in the contract in the
period covered by the preliminary assessment; or

(c) if the regulations prescribe circumstances in which a credit
contract is unsuitable—those circumstances will apply to the
contract if the consumer remains in the contract in the period
covered by the preliminary assessment.

(3) For the purposes of paragraph (2)(a), it is presumed that, if the
consumer could only comply with the consumer’s financial
obligations under the contract by selling the consumer’s principal
place of residence, the consumer could only comply with those
obligations with substantial hardship, unless the contrary is proved.

Information to be used to determine if contract will be unsuitable

(4) For the purposes of determining under subsection (2) whether the
contract will be unsuitable, only information that satisfies both of
the following paragraphsisto be taken into account:

(a) theinformation isabout the consumer’s financial situation,
requirements or objectives, or any other matter prescribed by
the regulations under paragraph 117(1)(d) or (€);

(b) at the time of the preliminary assessment:

(i) thelicensee had reason to believe that the information
was true; or

(i) the licensee would have had reason to believe that the
information was true if the licensee had made the
inquiries or verification under section 117.

120 Providing the consumer with the preliminary assessment

Requirement to give assessment if requested

(1) If the consumer requests the licensee for a copy of the preliminary
assessment within 7 years of the date of the credit assistance quote
under section 114, the licensee must give the consumer awritten
copy of the assessment:
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(@) if therequest is made within 2 years of the quote—before the
end of 7 business days after the day the licensee receives the
request; and

(b) otherwise—before the end of 21 business days after the day
the licensee receives the request.

Note: Thelicenseeis not required to give the consumer a copy of the
preliminary assessment if the licensee does not provide credit
assistance to the consumer.

Civil penalty: 2,000 penalty units.

Manner of giving assessment

(2) Thelicensee must give the consumer the copy of the assessment in
the manner (if any) prescribed by the regulations.

No payment for assessment

(3) Thelicensee must not request or demand payment of an amount for
giving the consumer a copy of the preliminary assessment.

Civil penalty: 2,000 penalty units.
Strict liability offence

(4) A person commits an offenceif:
(a) the personis subject to arequirement under subsection (1) or
(3); and
(b) the person engagesin conduct; and
(c) the conduct contravenes the requirement.

Criminal penalty: 50 penalty units.

(5) Subsection (4) is an offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.
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Division 5—Fees, commissions etc. relating to credit

contracts

121 Fees, commissionsetc. relating to credit contracts

Requirement for disclosure

(1) A licensee must, at the same time as providing credit assistance to
aconsumer by:

(a) suggesting that the consumer apply, or assisting the consumer
to apply, for aparticular credit contract with a particular
credit provider; or

(b) suggesting that the consumer apply, or assisting the consumer
to apply, for an increase to the credit limit of a particular
credit contract with a particular credit provider; or

(c) suggesting that the consumer remain in a particular credit
contract with a particular credit provider;

give the consumer a credit proposal disclosure document in
accordance with subsection (2).

Civil penalty: 2,000 penalty units.

(2) The credit proposal disclosure document must contain the
following:
(a) thetotal amount of any fees or charges that the consumer is
liable to pay to the licensee in relation to the credit contract
and the method used for working out that amount;

(b) areasonable estimate of the total amount of any commissions
that the licensee, or an employee, director or credit
representative of the licensee, islikely to receivein relation
to the credit contract and the method used for working out
that amount;

(c) areasonable estimate of the total amount of any fees or
charges that the consumer is likely to be liable to pay to the
credit provider in relation to applying for the credit contract;

122

National Consumer Credit Protection Act 2009 No. 134, 2009



Responsible lending conduct Chapter 3
Licensees that provide credit assistance in relation to credit contracts Part 3-1
Fees, commissions etc. relating to credit contracts Division 5

Section 122

(d) areasonable estimate of the total amount of any fees or
charges that the consumer is likely to beliable to pay to any
other person in relation to applying for the credit contract;

(e) if the credit isto be applied to pay any of the amountsin the
above paragraphs—a reasonabl e estimate of the likely
amount of credit that will be available to the consumer after
payments under paragraphs (a), (c) and (d) are made.

(3) For the purposes of paragraph (2)(b), the regulations may
prescribe:
(a) the method for working out amounts of commissions; and
(b) how amounts of commissions must be described.

Manner of giving credit proposal disclosure document

(4) Thelicensee must give the credit proposal disclosure document to
the consumer in the manner (if any) prescribed by the regulations.

122 No profiting from fees etc. paid to third parties

Requirement not to profit

(1) If, inthe course of providing credit assistance to a consumer in
relation to a credit contract, a licensee pays an amount (the third
party amount) to another person on behalf of the consumer, the
licensee must not request or demand payment of an amount, as
reimbursement for the third party amount, that exceeds the third
party amount.

Civil penalty: 2,000 penalty units.
Offence

(2) A person commits an offenceif:

(a) the personis subject to arequirement under subsection (1);
and

(b) the person engages in conduct; and
(c) the conduct contravenes the requirement.

Criminal penalty: 25 penalty units, or 6 months imprisonment,
or both.
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Division 6—Prohibition on suggesting, or assisting with,

unsuitable credit contracts

123 Prohibition on suggesting or assisting consumer sto enter, or

increasethe credit limit under, unsuitable credit contracts

Prohibition on suggesting, or assisting with, unsuitable contracts

(1) A licensee must not provide credit assistance to a consumer by:

(a) suggesting that the consumer apply, or assisting the consumer
to apply, for aparticular credit contract with a particular
credit provider; or

(b) suggesting that the consumer apply, or assisting the consumer
to apply, for an increase to the credit limit of a particular
credit contract with a particular credit provider;

if the contract will be unsuitable for the consumer under
subsection (2).

Civil penalty: 2,000 penalty units.
When the contract will be unsuitable

(2) The contract will be unsuitable for the consumer if, at the time the
licensee provides the credit assistance, it islikely that:

(&) the consumer will be unable to comply with the consumer’s
financial obligations under the contract, or could only comply
with substantial hardship; or

(b) the contract will not meet the consumer’ s requirements or
objectives; or

(c) if the regulations prescribe circumstances in which a credit
contract is unsuitable—those circumstances will apply to the
contract;

if the contract is entered in the period proposed for it to be entered
or the credit limit isincreased in the period proposed for it to be
increased.
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©)

(4)

©)

(6)

For the purposes of paragraph (2)(a), it is presumed that, if the
consumer could only comply with the consumer’ s financial
obligations under the contract by selling the consumer’ s principal
place of residence, the consumer could only comply with those
obligations with substantial hardship, unless the contrary is proved.

Infor mation to be used to determine if contract will be unsuitable

For the purposes of determining under subsection (2) whether the
contract will be unsuitable, only information that satisfies both of
the following paragraphsisto be taken into account:

() theinformation is about the consumer’ s financial situation,
reguirements or objectives, or any other matter prescribed by
the regulations under paragraph 117(1)(d) or (e);

(b) at the time the licensee provides the credit assistance:

(i) thelicensee had reason to believe that the information
was true; or

(ii) thelicensee would have had reason to believe that the
information was true if the licensee had made the
inquiries or verification under section 117.

Credit contract not unsuitable under regulations

The regulations may prescribe particular situationsin which a
credit contract is taken not to be unsuitable for a consumer, despite
subsection (2).

Offence

A person commits an offence if:

(a) the person is subject to arequirement under subsection (1);
and

(b) the person engagesin conduct; and
(c) the conduct contravenes the requirement.

Criminal penalty: 100 penalty units, or 2 years imprisonment, or
both.
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124 Prohibition on suggesting to consumersto remain in unsuitable

(D

(2)

©)

(4)

credit contracts

Prohibition on suggesting to remain in unsuitable contracts

A licensee must not provide credit assistance to a consumer by
suggesting that the consumer remain in a particular credit contract
with aparticular credit provider if the contract is unsuitable for the
consumer under subsection (2).

Civil penalty: 2,000 penalty units.
When the contract is unsuitable

The credit contract is unsuitable for the consumer if, at that time
the licensee provides the credit assistance:

(&) the consumer is, or islikely to be, unable to comply with the
consumer’ s financial obligations under the contract, or only
able to comply with substantial hardship; or

(b) the contract does not meet the consumer’ s requirements or
objectives; or

(c) if the regulations prescribe circumstances in which a credit
contract is unsuitable—those circumstances apply to the
contract.

For the purposes of paragraph (2)(a), it is presumed that, if the
consumer could only comply with the consumer’ s financial
obligations under the contract by selling the consumer’ s principal
place of residence, the consumer could only comply with those
obligations with substantial hardship, unless the contrary is proved.

Infor mation to be used to determine if contract is unsuitable

For the purposes of determining under subsection (2) whether the
contract is unsuitable, only information that satisfies both of the
following paragraphsisto be taken into account:
(&) theinformation is about the consumer’s financial situation,
reguirements or objectives, or any other matter prescribed by
the regulations under paragraph 117(1)(d) or (e);
(b) at the time the licensee provides the credit assistance:
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(i) thelicensee had reason to believe that the information
was true; or

(i) the licensee would have had reason to believe that the
information wastrue if the licensee had made the
inquiries or verification under section 117.

Credit contract not unsuitable under regulations

(5) Theregulations may prescribe particular situationsin which a
credit contract is taken not to be unsuitable for a consumer, despite
subsection (2).

Offence

(6) A person commits an offenceif:
(a) the person is subject to arequirement under subsection (1);
and
(b) the person engages in conduct; and
(c) the conduct contravenes the requirement.

Criminal penalty: 100 penalty units, or 2 years imprisonment, or
both.

Defence

(7) For the purposes of subsections (1) and (6), it is a defenceif:

(a) the licensee suggested that the consumer remain in the credit
contract because, after making reasonable inquiries, the
licensee reasonably believed that there was no other credit
contract that was not unsuitable for the consumer; and

(b) thelicensee informed the consumer that there is a procedure
under sections 72 and 94 of the National Credit Code for
consumers in hardship.

Note: For the purposes of subsection (6), a defendant bears an evidential

burden in relation to the matter in subsection (7) (see subsection
13.3(3) of the Criminal Code).

(8) Theregulations may prescribe particular inquiries that must be
made, or do not need to be made, for the purposes of

paragraph (7)(a).
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Part 3-2—L icenseesthat are credit providersunder
credit contracts

Division 1—Introduction

125 GuidetothisPart

This Part has rules that apply to licensees that are credit providers.
These rules are aimed at better informing consumers and
preventing them from being in unsuitable credit contracts.

Division 2 requires alicensee to give its credit guideto a
consumer. The credit guide has information about the licensee and
some of the licensee’ s obligations under this Act.

Division 3 requires alicensee, before entering or increasing the
credit limit of acredit contract, to make an assessment as to
whether the contract will be unsuitable. To do this, the licensee
must make inquiries and verifications about the consumer’s
requirements, objectives and financial situation. The licensee must
give the consumer a copy of the assessment if requested.

Division 4 prohibits alicensee from entering or increasing the
credit limit of acredit contract that is unsuitable for a consumer.
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Division 2—Credit guide of credit providers

126 Credit guide of credit providers

Requirement to give credit guide

(1) A licensee must, as soon as practicable after it becomes apparent to
the licensee that it is likely to enter a credit contract with a
consumer who will be the debtor under the contract, give the
consumer the licensee' s credit guide in accordance with
subsection (2).

Civil penalty: 2,000 penalty units.

(2) Thelicensee's credit guide must:
(@) beinwriting; and
(b) beintheform (if any) prescribed by the regulations; and
(c) specify the licensee’s name and contact details; and
(d) specify the licensee’ s Australian credit licence number; and

(e) giveinformation about the licensee’ s procedure for resolving
disputes with a consumer, including contact details for a
consumer to access:

(i) thelicensee’sinternal dispute resolution procedure; and

(i) the approved external dispute resolution scheme of
which the licensee is a member; and

(f) giveinformation about the licensee’' s obligations under
sections 132 and 133; and

(g) comply with any other requirements prescribed by the
regulations.

(3) Theregulations may prescribe information that need not be
included in the credit guide, despite subsection (2).

Manner of giving credit guide

(4) Thelicensee must give the consumer the licensee' s credit guidein
the manner (if any) prescribed by the regulations.
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Strict liability offence

(5) A person commits an offenceif:

(@) the person is subject to arequirement under subsection (1);
and

(b) the person engages in conduct; and
(c) the conduct contravenes the requirement.

Criminal penalty: 50 penalty units.

(6) Subsection (5) isan offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.

127 Credit guide of credit providerswho ar e assignees

Requirement to give credit guide

(1) A licensee must, as soon as practicable after it has been assigned
any rights or obligations of a credit provider under a credit
contract, give the debtor under the contract the licensee' s credit
guide in accordance with subsection (2).

Civil penalty: 2,000 penalty units.

(2) Thelicensee s credit guide must:
(@) beinwriting; and
(b) beintheform (if any) prescribed by the regulations; and
(c) specify the licensee’s name and contact details; and
(d) specify the licensee’ s Australian credit licence number; and
(e) giveinformation about the licensee’ s procedure for resolving
disputes with a consumer, including contact details for a
consumer to access:
(i) thelicensee sinternal dispute resolution procedure; and
(ii) the approved external dispute resolution scheme of
which the licensee is a member; and
(f) comply with any other requirements prescribed by the
regulations.

(3) Theregulations may prescribe information that need not be
included in the credit guide, despite subsection (2).
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Manner of giving credit guide
(4) Thelicensee must give the consumer the licensee's credit guide in
the manner (if any) prescribed by the regulations.

Strict liability offence

(5) A person commits an offenceif:
(a) the personis subject to arequirement under subsection (1);
and
(b) the person engagesin conduct; and
(c) the conduct contravenes the requirement.

Criminal penalty: 50 penalty units.

(6) Subsection (5) isan offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.
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Division 3—Obligations of credit providersbefore entering
credit contractsor increasing credit limits

128 Obligations of credit providersbefore entering credit contracts
or increasing credit limits

A licensee must not:

(a) enter acredit contract with a consumer who will be the
debtor under the contract; or

(b) increase the credit limit of a credit contract with a consumer
who is the debtor under the contract;

on aday (the credit day) unless the licensee has, within 90 days (or
other period prescribed by the regulations) before the credit day:

() made an assessment that:
(i) isin accordance with section 129; and
(ii) coversthe period in which the credit day occurs; and

(d) madetheinquiries and verification in accordance with
section 130.

Civil penalty: 2,000 penalty units.

129 Assessment of unsuitability of the credit contract

For the purposes of paragraph 128(1)(c), the licensee must make an
assessment that:
(a) specifiesthe period the assessment covers; and
(b) assesses whether the credit contract will be unsuitable for the
consumer if the contract is entered or the credit limit is
increased in that period.

Note: Thelicensee is not required to make the assessment under this section
if the contract is not entered or the credit limit is not increased.
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130 Reasonableinquiries etc. about the consumer

Requirement to make inquiries and take stepsto verify

(1) For the purposes of paragraph 128(1)(d), the licensee must, before
making the assessment:

() make reasonable inquiries about the consumer’ s requirements
and objectivesin relation to the credit contract; and

(b) make reasonable inquiries about the consumer’ s financial
situation; and

(c) take reasonable steps to verify the consumer’ s financial
situation; and

(d) make any inquiries prescribed by the regulations about any
matter prescribed by the regulations; and

(e) takeany steps prescribed by the regulations to verify any
matter prescribed by the regulations.

Civil penalty: 2,000 penalty units.
(2) Theregulations may prescribe particular inquiries or steps that

must be made or taken, or do not need to be made or taken, for the
purposes of paragraph (1)(a), (b) or (c).

131 When credit contract must be assessed as unsuitable

Requirement to assess the contract as unsuitable

(1) Thelicensee must assess that the credit contract will be unsuitable
for the consumer if the contract will be unsuitable for the consumer
under subsection (2).

Note: Even if the contract will not be unsuitable for the consumer under

subsection (2), the licensee may still assess that the contract will be
unsuitable for other reasons.

Particular circumstances when the contract will be unsuitable

(2) The contract will be unsuitable for the consumer if, at the time of
the assessment, it islikely that:
(@) the consumer will be unable to comply with the consumer’s
financial obligations under the contract, or could only comply
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with substantial hardship, if the contract is entered or the
credit limit isincreased in the period covered by the
assessment; or

(b) the contract will not meet the consumer’ s requirements or
objectivesif the contract is entered or the credit limit is
increased in the period covered by the assessment; or

(c) if the regulations prescribe circumstances in which a credit
contract is unsuitable—those circumstances will apply to the
contract if the contract is entered or the credit limit is
increased in the period covered by the assessment.

Civil penalty: 2,000 penalty units.

(3) For the purposes of paragraph (2)(a), it is presumed that, if the
consumer could only comply with the consumer’s financial
obligations under the contract by selling the consumer’s principal
place of residence, the consumer could only comply with those
obligations with substantial hardship, unless the contrary is proved.

Information to be used to determine if contract will be unsuitable

(4) For the purposes of determining under subsection (2) whether the
contract will be unsuitable, only information that satisfies both of
the following paragraphs is to be taken into account:

(a) theinformation isabout the consumer’s financial situation,
reguirements or objectives, or any other matter prescribed by
the regulations under paragraph 130(1)(d) or (€);

(b) at the time of the assessment:

(i) thelicensee had reason to believe that the information
was true; or

(i) the licensee would have had reason to believe that the
information wastrue if the licensee had made the
inquiries or verification under section 130.

132 Givingthe consumer the assessment

Requirement to give assessment if requested

(1) If, before entering the credit contract or increasing the credit limit,
the consumer requests the licensee for a copy of the assessment,
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the licensee must give the consumer a written copy of the
assessment before entering the contract or increasing the credit

limit.

Note: Thelicensee is not required to give the consumer a copy of the
assessment if the contract is not entered or the credit limit is not
increased.

Civil penalty: 2,000 penalty units.

(2) If, during the period that:

(a) startson the day (the credit day) the credit contract is entered
or the credit limit isincreased; and

(b) ends 7 years after that day;

the consumer requests the licensee for a copy of the assessment,
the licensee must give the consumer a written copy of the
assessment:

(c) if the request is made within 2 years of the credit day—
before the end of 7 business days after the day the licensee
receives the request; and

(d) otherwise—before the end of 21 business days after the day
the licensee receives the request.

Civil penalty: 2,000 penalty units.
Manner of giving assessment

(3) Thelicensee must give the consumer the copy of the assessment in
the manner (if any) prescribed by the regulations.

No payment for assessment

(4) Thelicensee must not request or demand payment of an amount for
giving the consumer a copy of the assessment.

Civil penalty: 2,000 penalty units.
Strict liability offence

(5) A person commits an offenceif:

(a) the person is subject to arequirement under subsection (1),
(2) or (4); and
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(b) the person engagesin conduct; and
(c) the conduct contravenes the requirement.

Criminal penalty: 50 penalty units.

(6) Subsection (5) isan offence of strict liability.
Note:  For strict liability, see section 6.1 of the Criminal Code.
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Division 4—Prohibition on entering, or increasing the
credit limit of, unsuitable credit contracts

133 Prohibition on entering, or increasing the credit limit of,
unsuitable credit contracts

Prohibition on entering etc. unsuitable contracts

(1) A licensee must not:
(a) enter acredit contract with a consumer who will be the
debtor under the contract; or
(b) increase the credit limit of acredit contract with a consumer
who is the debtor under the contract;
if the contract is unsuitable for the consumer under subsection (2).

Civil penalty: 2,000 penalty units.

When the contract is unsuitable

(2) The contract is unsuitable for the consumer if, at thetimeitis
entered or the credit limit is increased:

(@ itislikely that the consumer will be unable to comply with
the consumer’ s financia obligations under the contract, or
could only comply with substantial hardship; or

(b) the contract does not meet the consumer’ s requirements or
objectives; or

(c) if the regulations prescribe circumstances in which a credit
contract is unsuitable—those circumstances apply to the
contract.

(3) For the purposes of paragraph (2)(a), it is presumed that, if the
consumer could only comply with the consumer’s financial
obligations under the contract by selling the consumer’s principal
place of residence, the consumer could only comply with those
obligations with substantial hardship, unless the contrary is proved.
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Information to be used to determine if contract will be unsuitable

(4) For the purposes of determining under subsection (2) whether the
contract will be unsuitable, only information that satisfies both of
the following paragraphsisto be taken into account:

(a) theinformation isabout the consumer’s financial situation,
requirements or objectives, or any other matter prescribed by
the regulations under paragraph 130(1)(d) or (€);

(b) at the time of the contract is entered or the credit limit is
increased, the information:

(i) thelicensee had reason to believe that the information
was true; or

(ii) thelicensee would have had reason to believe that the
information was true if the licensee had made the
inquiries or verification under section 130.

Credit contract not unsuitable under regulations

(5) Theregulations may prescribe particular situationsin which a
credit contract is taken not to be unsuitable for a consumer, despite
subsection (2).

Offence

(6) A person commits an offenceif:

(a) the person is subject to arequirement under subsection (1);
and

(b) the person engages in conduct; and
(c) the conduct contravenes the requirement.

Criminal penalty: 100 penalty units, or 2 years imprisonment, or
both.
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Part 3-3—L icenseesthat provide credit assistance
In relation to consumer leases

Division 1—Introduction

134 GuidetothisPart

This Part has rules that apply to licensees that provide credit
assistance in relation to consumer leases. These rules are aimed at
better informing consumers and preventing them from being in
unsuitable consumer leases. However, these rules do not apply to a
licensee that will be the lessor under the consumer lease.

Division 2 requires alicensee to give its credit guide to a
consumer. The credit guide has information about the licensee and
some of the licensee’ s obligations under this Act.

Division 3 requires alicensee to give a quote before providing
credit assistance to a consumer. The quote must set out the

maximum amount the consumer will be required to pay to the
licensee. The licensee must not charge more than that amount.

Division 4 requires alicensee, before providing credit assistance to
aconsumer in relation to a consumer lease, to make a preliminary
assessment as to whether the lease will be unsuitable for the
consumer. To do this, the licensee must make inquiries and
verifications about the consumer’ s requirements, objectives and
financial situation. The licensee must give the consumer a copy of
the assessment if requested.

Division 5 requires alicensee, when providing credit assistance to
aconsumer in relation to a consumer lease, to give the consumer a
document that discloses certain information (for example, the
commission the licensee is likely to receive).
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Division 6 prohibits alicensee from providing credit assistanceto a
consumer in relation to a consumer lease if the lease will be
unsuitable for the consumer.

135 Application of thisPart

This Part does not apply in relation to credit assistance provided by
alicensee in relation to a consumer lease if the licenseeis or will
be the lessor under the consumer lease.
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Division 2—Credit guide of credit assistance providers

136 Credit guide of credit assistance providers

Requirement to give credit guide

(1) A licensee must, as soon as practicable after it becomes apparent to
the licensee that it is likely to provide credit assistance to a
consumer in relation to a consumer lease, give the consumer the
licensee’ s credit guide in accordance with subsection (2).

Civil penalty: 2,000 penalty units.

(2) Thelicensee s credit guide must:
(a) beinwriting; and
(b) beintheform (if any) prescribed by the regulations; and
(c) specify the licensee’s name and contact details; and
(d) specify the licensee’ s Australian credit licence number; and
(e) giveinformation about:

(i) any feesthat are payable by a consumer to the licensee
for the licensee' s credit assistance; and
(ii) any chargesthat are payable by a consumer to the
licensee for matters associated with providing the credit
assistance; and
(iii) the method for working out the amount of the fees and
charges; and
(f) giveinformation about:

(i) if there are 6 or fewer lessors that the licensee conducts
business with when providing credit assistancein
relation to consumer leases—the names of those lessors;
and

(ii) if there are more than 6 lessors that the licensee
conducts business with when providing credit assistance
in relation to consumer |eases—the names of the 6
lessors with whom the licensee reasonably believesit
conducts the most business; and

(g) giveinformation about:
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(i) any commissions that the licensee, or an employee,
director or credit representative of the licensee, islikely
to receive, directly or indirectly, from lessorsin relation
to consumer leases for which the licensee has provided
credit assistance; and

(if) areasonable estimate of the amounts of those
commissions or the range of those amounts; and

(iii) the method for working out those amounts; and

(h) give information about the licensee' s procedure for resolving
disputes with a consumer, including contact detailsfor a
consumer to access:

(i) thelicensee sinternal dispute resolution procedure; and

(ii) the approved external dispute resolution scheme of
which the licensee is a member; and

(i) giveinformation about the licensee’ s obligations under
sections 143 and 146; and

(j) comply with any other requirements prescribed by the
regulations.

(3) Theregulations may prescribe:
(a) information that need not be included in the credit guide,
despite subsection (2); and
(b) for the purposes of paragraph (2)(g):
(i) the method for working out amounts of commissions;
and

(if) how commissions or amounts of commissions must be
described.

Manner of giving credit guide

(4) Thelicensee must give the consumer the licensee’s credit guide in
the manner (if any) prescribed by the regulations.

Strict liability offence

(5) A person commits an offenceif:

(a) the person is subject to arequirement under subsection (1);
and

(b) the person engages in conduct; and
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(c) the conduct contravenes the requirement.
Criminal penalty: 50 penalty units.
(6) Subsection (5) isan offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.
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Division 3—Quote for providing credit assistance etc. in

relation to consumer leases

137 Quotefor providing credit assistance etc.

Requirement to give quote

(1) A licensee must not provide credit assistance to a consumer by:

(&) suggesting that the consumer apply, or assisting the consumer
to apply, for a particular consumer lease with a particular
lessor; or

(b) suggesting that the consumer remain in a particular consumer
lease with a particular lessor;

unless:

(c) thelicensee has given the consumer a quote in accordance
with subsection (2); and

(d) the consumer has signed and dated that quote or otherwise
indicated the consumer’ s acceptance of it (and the day that
happens) in the manner (if any) prescribed by the regulations;

and
(e) thelicensee has given the consumer a copy of the accepted
guote.
Civil penalty: 2,000 penalty units.

(2) The quote must:
(@) beinwriting; and
(b) give information about the credit assistance and other
services that the quote covers; and

(c) specify the maximum amount that will be payable by the
consumer to the licensee in relation to the licensee’ s credit
assistance and other services; and

(d) giveinformation about what that amount relates to,
including:

(i) the maximum amount of the licensee’s fee for providing
the credit assistance and other services; and
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3

(4)

()

(6)

(ii) the maximum amount of charges that will be incurred
by the licensee for matters associated with providing the
credit assistance and other services; and

(iii) the maximum amount of fees or charges that will be
payable by the licensee to another person on the
consumer’s behalf; and

(e) state whether the maximum amount or any other amount will
be payable by the consumer to the licensee if a consumer
leaseis not entered; and

(f) comply with any other requirements prescribed by the
regulations.

Manner of giving quote

The licensee must give the quote to the consumer in the manner (if
any) prescribed by the regulations.

No demanding payment of amount exceeding quoted amount

The licensee must not request or demand payment of an amount
that exceeds the maximum amount set out in the quote.

Civil penalty: 2,000 penalty units.
No demanding payment before credit assistance provided

The licensee must not request or demand payment of an amount for
the licensee’ s credit assistance before the licensee provides the
assistance.

Civil penalty: 2,000 penalty units.
Caveats
The licensee must not lodge, or threaten to lodge, a caveat in

relation to land to induce the consumer to pay an amount to the
licensee for the licensee’ s credit assistance or other services.

Civil penalty: 2,000 penalty units.
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Division 4—Obligations of credit assistance providers

before providing credit assistance for consumer
leases

138 Obligations of credit assistance providers before providing

credit assistance for consumer leases

(1) A licensee must not provide credit assistance to a consumer on a

day (the assistance day) by:

(a) suggesting that the consumer apply for a particular consumer
|ease with a particular lessor; or

(b) assisting the consumer to apply for a particular consumer
lease with a particular lessor;

unless the licensee has, within 90 days (or other period prescribed
by the regulations) before the assistance day:

(c) made apreliminary assessment that:
(i) isinaccordance with subsection 139(1); and
(ii) coversthe period proposed for the entering of the lease;

and
(d) made the inquiries and verification in accordance with
section 140.
Civil penalty: 2,000 penalty units.

(2) A licensee must not provide credit assistance to a consumer on a

day (the assistance day) by suggesting that the consumer remain in
aparticular consumer lease with a particular lessor unless the
licensee has, within 90 days (or other period prescribed by the
regulations) before the assistance day:

(8 made a preliminary assessment that:
(i) isinaccordance with subsection 139(2); and
(if) coversaperiod in which the assistance day occurs; and

(b) made the inquiries and verification in accordance with
section 140.

Civil penalty: 2,000 penalty units.
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139 Preliminary assessment of unsuitability of the consumer lease

(1) For the purposes of paragraph 138(1)(c), the licensee must make a
preliminary assessment that:
(a) specifiesthe period the assessment covers; and

(b) assesses whether the consumer lease will be unsuitable for
the consumer if the lease is entered in that period.

(2) For the purposes of paragraph 138(2)(a), the licensee must make a
preliminary assessment that:

(a) specifiesthe period the assessment covers; and

(b) assesses whether the consumer lease will be unsuitable for
the consumer if the consumer remainsin the lease in that
period.

Note: Thelicensee is not required to make a preliminary assessment under
this section if the credit assistance is not provided.

140 Reasonableinquiries etc. about the consumer

(1) For the purposes of paragraph 138(1)(d) or 138(2)(b), the licensee
must, before making the preliminary assessment:

(8 make reasonable inquiries about the consumer’ s requirements
and objectivesin relation to the consumer lease; and

(b) make reasonable inquiries about the consumer’ s financial
situation; and

(c) take reasonable steps to verify the consumer’ s financial
situation; and

(d) make any inquiries prescribed by the regulations about any
matter prescribed by the regulations; and

(e) take any steps prescribed by the regulations to verify any
matter prescribed by the regulations.

Civil penalty: 2,000 penalty units.

(2) Theregulations may prescribe particular inquiries or steps that
must be made or taken, or do not need to be made or taken, for the

purposes of paragraph (1)(a), (b) or (c).
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141 When the consumer lease must be assessed as unsuitable—
entering lease

Requirement to assess the lease as unsuitable

(1) For apreliminary assessment under subsection 139(1) about
entering a consumer lease, the licensee must assess that the lease
will be unsuitable for the consumer if the lease will be unsuitable
for the consumer under subsection (2).

Civil penalty: 2,000 penalty units.

Note: Even if the lease will not be unsuitable for the consumer under
subsection (2), the licensee may still assess that the lease will be
unsuitable for other reasons.

Particular circumstances when the lease will be unsuitable

(2) Theleasewill be unsuitable for the consumer if, at the time of the
preliminary assessment, it islikely that:

(@) the consumer will be unable to comply with the consumer’s
financial obligations under the lease, or could only comply
with substantial hardship, if the leaseis entered in the period
proposed for it to be entered; or

(b) thelease will not meet the consumer’ s requirements or
objectivesif the lease is entered in the period proposed for it
to be entered; or

(c) if the regulations prescribe circumstances in which a
consumer lease is unsuitable—those circumstances will apply
to the leaseif the lease is entered in the period proposed for it
to be entered.

(3) For the purposes of paragraph (2)(a), it is presumed that, if the
consumer could only comply with the consumer’ s financial
obligations under the lease by selling the consumer’ s principal
place of residence, the consumer could only comply with those
obligations with substantial hardship, unless the contrary is proved.
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Information to be used to determine if lease will be unsuitable

(4) For the purposes of determining under subsection (2) whether the
lease will be unsuitable, only information that satisfies both of the
following paragraphsisto be taken into account:

(a) theinformation isabout the consumer’s financial situation,
requirements or objectives, or any other matter prescribed by
the regulations under paragraph 140(1)(d) or (e);
(b) at the time of the preliminary assessment:
(i) thelicensee had reason to believe that the information
was true; or
(i) the licensee would have had reason to believe that the
information wastrue if the licensee had made the
inquiries or verification under section 140.

142 When the consumer lease must be assessed as unsuitable—
remainingin lease

Requirement to assess the lease as unsuitable

(1) For apreliminary assessment under subsection 139(2) about
remaining in aconsumer lease, the licensee must assess that the
lease will be unsuitable for the consumer if the lease will be
unsuitable for the consumer under subsection (2).

Civil penalty: 2,000 penalty units.

Note: Even if the lease will not be unsuitable for the consumer under
subsection (2), the licensee may till assess that the lease will be
unsuitable for other reasons.

Particular circumstances when the lease will be unsuitable

(2) Theleasewill be unsuitable for the consumer if, at the time of the
preliminary assessment, it islikely that:

(a) the consumer will be unable to comply with the consumer’s
financial obligations under the lease, or could only comply
with substantial hardship if the consumer remainsin the lease
in the period covered by the preliminary assessment; or
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(b) thelease will not meet the consumer’ s requirements or
objectivesif the consumer remains in the lease in the period
covered by the preliminary assessment; or

(c) if the regulations prescribe circumstances in which a
consumer lease is unsuitable—those circumstances will apply
to the lease if the consumer remains in the lease in the period
covered by the preliminary assessment.

(3) For the purposes of paragraph (2)(a), it is presumed that, if the
consumer could only comply with the consumer’s financial
obligations under the lease by selling the consumer’ s principal
place of residence, the consumer could only comply with those
obligations with substantial hardship, unless the contrary is proved.

Infor mation to be used to determine if lease will be unsuitable

(4) For the purposes of determining under subsection (2) whether the
lease will be unsuitable, only information that satisfies both of the
following paragraphsisto be taken into account:

(&) theinformation is about the consumer’s financial situation,
reguirements or objectives, or any other matter prescribed by
the regulations under paragraph 140(1)(d) or (e);

(b) at the time of the preliminary assessment:

(i) thelicensee had reason to believe that the information
was true; or

(i) thelicensee would have had reason to believe that the
information was true if the licensee had made the
inquiries or verification under section 140.

143 Providing the consumer with the preliminary assessment

Requirement to give assessment if requested

(1) If the consumer requests the licensee for a copy of the preliminary
assessment within 7 years of the date of the credit assistance quote
under section 137, the licensee must give the consumer awritten
copy of the assessment:

(a) if therequest is made within 2 years of the quote—before the
end of 7 business days after the day the licensee receives the
reguest; and

150 National Consumer Credit Protection Act 2009 No. 134, 2009



Responsible lending conduct Chapter 3

Licensees that provide credit assistance in relation to consumer leases Part 3-3
Obligations of credit assistance providers before providing credit assistance for

consumer leases Division 4

Section 143

(2

3

(4)

©)

(b) otherwise—before the end of 21 business days after the day
the licensee receives the request.

Note: Thelicensee is not required to give the consumer a copy of the
preliminary assessment if the licensee does not provide credit
assistance to the consumer.

Civil penalty: 2,000 penalty units.

Manner of giving assessment

The licensee must give the consumer the copy of the assessment in
the manner (if any) prescribed by the regulations.

No payment for assessment

The licensee must not request or demand payment of an amount for
giving the consumer a copy of the preliminary assessment.

Civil penalty: 2,000 penalty units.
Strict liability offence

A person commits an offence if:
(a) the personis subject to arequirement under subsection (1) or
(3); and
(b) the person engages in conduct; and
(c) the conduct contravenes the requirement.

Criminal penalty: 50 penalty units.

Subsection (4) is an offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.
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Division 5—Fees, commissions etc. relating to consumer

|leases

144 Fees, commissions etc. relating to consumer leases

Requirement for disclosure

(1) A licensee must, at the same time as providing credit assistance to
aconsumer by:

(a) suggesting that the consumer apply, or assisting the consumer
to apply, for a particular consumer lease with a particular
lessor; or

(b) suggesting that the consumer remain in a particular consumer
lease with a particular lessor;

give the consumer alease proposal disclosure document in
accordance with subsection (2).

Civil penalty: 2,000 penalty units.

(2) Thelease proposal disclosure document must contain the
following:
(a) thetotal amount of any fees or charges that the consumer is
liable to pay to the licensee in relation to the consumer lease
and the method used for working out that amount;

(b) areasonable estimate of the total amount of any commissions
that the licensee, or an employee, director or credit
representative of the licensee, islikely to receivein relation
to the consumer lease and the method used for working out
that amount;

(c) areasonable estimate of the total amount of any fees or
charges that the consumer islikely to be liable to pay to the
lessor in relation to applying for the consumer lease;

(d) areasonable estimate of the total amount of any fees or
charges that the consumer islikely to be liable to pay to
another person in relation to applying for the consumer lease.
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(3) For the purposes of paragraph (2)(b), the regulations may
prescribe:
(&) the method for working out amounts of commissions; and
(b) how amounts of commissions must be described.

Manner of giving lease proposal disclosure document

(4) Thelicensee must give the lease proposal disclosure document to
the consumer in the manner (if any) prescribed by the regulations.

145 No profiting from fees etc. paid to third parties

Requirement not to profit

(1) If, inthe course of providing credit assistance to a consumer in
relation to a consumer lease, alicensee pays an amount (the third
party amount) to another person on behalf of the consumer, the
licensee must not request or demand payment of an amount, as
reimbursement for the third party amount, that exceeds the third
party amount.

Civil penalty: 2,000 penalty units.

Offence

(2) A person commits an offenceif:

(a) the personis subject to arequirement under subsection (1);
and

(b) the person engagesin conduct; and
(c) the conduct contravenes the requirement.

Criminal penalty: 25 penalty units, or 6 months imprisonment,
or both.
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Division 6—Prohibition on suggesting, or assisting with,
unsuitable consumer leases

146 Prohibition on suggesting, or assisting with, unsuitable
consumer leases

Prohibition on suggesting, or assisting with, unsuitable leases

(1) A licensee must not provide credit assistance to a consumer by:
(a) suggesting that the consumer apply for a particular consumer
lease with a particular lessor; or
(b) assisting the consumer to apply for a particular consumer
lease with a particular lessor;
if the lease will be unsuitable for the consumer under
subsection (2).

Civil penalty: 2,000 penalty units.
When the lease will be unsuitable

(2) Theleasewill be unsuitable for the consumer if, at the time the
licensee provides the credit assistance, it islikely that:

(@) the consumer will be unable to comply with the consumer’s
financial obligations under the lease, or could only comply
with substantial hardship, if the lease is entered in the period
proposed for it to be entered; or

(b) thelease will not meet the consumer’ s requirements or
objectivesif the lease is entered in the period proposed for it
to be entered; or

(c) if the regulations prescribe circumstances in which a
consumer lease is unsuitable—those circumstances will apply
to the leaseif the lease is entered in the period proposed for it
to be entered.

(3) For the purposes of paragraph (2)(a), it is presumed that, if the
consumer could only comply with the consumer’s financial
obligations under the lease by selling the consumer’ s principal

154 National Consumer Credit Protection Act 2009 No. 134, 2009



Responsible lending conduct Chapter 3
Licensees that provide credit assistance in relation to consumer leases Part 3-3
Prohibition on suggesting, or assisting with, unsuitable consumer leases Division 6

Section 146

place of residence, the consumer could only comply with those
obligations with substantial hardship, unless the contrary is proved.

Infor mation to be used to determine if lease will be unsuitable

(4) For the purposes of determining under subsection (2) whether the
lease will be unsuitable, only information that satisfies both of the
following paragraphsisto be taken into account:

(&) theinformation is about the consumer’s financial situation,
reguirements or objectives, or any other matter prescribed by
the regulations under paragraph 140(1)(d) or (e);

(b) at the time the licensee provides the credit assistance:

(i) thelicensee had reason to believe that the information
was true; or

(ii) thelicensee would have had reason to believe that the
information was true if the licensee had made the
inquiries or verification under section 140.

Consumer lease not unsuitable under regulations

(5) Theregulations may prescribe particular situationsin which a
consumer lease is taken not to be unsuitable for a consumer,
despite subsection (2).

Offence

(6) A person commits an offenceif:

(a) the person is subject to arequirement under subsection (1);
and

(b) the person engagesin conduct; and
(c) the conduct contravenes the requirement.

Criminal penalty: 100 penalty units, or 2 years imprisonment, or
both.
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147 Prohibition on suggesting to consumersto remain in unsuitable

(D

(2)

3

(4)

consumer leases

Prohibition on suggesting to remain in unsuitable lease

A licensee must not provide credit assistance to a consumer by
suggesting that the consumer remain in a particular consumer lease
with a particular lessor if the lease is unsuitable for the consumer
under subsection (2).

Civil penalty: 2,000 penalty units.
When the lease is unsuitable

The lease is unsuitable for the consumer if, at that time the licensee
provides the credit assistance:

(&) the consumer is, or islikely to be, unable to comply with the
consumer’ s financial obligations under the lease, or only able
to comply with substantial hardship; or

(b) the lease does not meet the consumer’ s requirements or
objectives; or

(c) if the regulations prescribe circumstances in which a
consumer lease is unsuitable—those circumstances apply to
the lease.

For the purposes of paragraph (2)(a), it is presumed that, if the
consumer could only comply with the consumer’ s financial
obligations under the lease by selling the consumer’ s principal
place of residence, the consumer could only comply with those
obligations with substantial hardship, unless the contrary is proved.

Information to be used to determineif lease is unsuitable

For the purposes of determining under subsection (2) whether the
lease is unsuitable, only information that satisfies both of the
following paragraphsisto be taken into account:
(&) theinformation is about the consumer’s financial situation,
reguirements or objectives, or any other matter prescribed by
the regulations under paragraph 140(1)(d) or (e);
(b) at the time the licensee provides the credit assistance:
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(i) thelicensee had reason to believe that the information
was true; or

(i) the licensee would have had reason to believe that the
information wastrue if the licensee had made the
inquiries or verification under section 140.

Consumer lease not unsuitable under regulations

(5) Theregulations may prescribe particular situationsin which a
consumer lease is taken not to be unsuitable for a consumer,
despite subsection (2).

Offence

(6) A person commits an offenceif:
(a) the person is subject to arequirement under subsection (1);
and
(b) the person engages in conduct; and
(c) the conduct contravenes the requirement.

Criminal penalty: 100 penalty units, or 2 years imprisonment, or
both.

Defence

(7) For the purposes of subsections (1) and (6), it is a defenceif:

(@) the licensee suggested that the consumer remain in the
consumer lease because the licensee reasonably believed that
there was no other consumer |lease that was not unsuitable for
the consumer; and

(b) thelicensee informed the consumer that there is a procedure
under sections 72 and 94 of the National Credit Code for
consumers in hardship.

Note 1: For the purposes of subsection (6), a defendant bears an evidential

burden in relation to the matter in subsection (7) (see subsection
13.3(3) of the Criminal Code).

Note 2: Sections 72 and 94 of the National Credit Code apply in relation to
consumer leases because of section 177 of the Code.
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(8) Theregulations may prescribe particular inquiries that must be
made, or do not need to be made, for the purposes of

paragraph (7)(a).
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Part 3-4—L icenseesthat are lessors under
consumer leases

Division 1—Introduction

148 Guideto thisPart

This Part has rules that apply to licensees that are lessors. These
rules are aimed at better informing consumers and preventing them
from being in unsuitable consumer leases.

Division 2 requires alicensee to give its credit guideto a
consumer. The credit guide has information about the licensee and
some of the licensee’ s obligations under this Act.

Division 3 requires alicensee, before entering a consumer lease, to
make an assessment as to whether the lease will be unsuitable. To
do this, the licensee must make inquiries and verifications about
the consumer’ s requirements, objectives and financial situation.
The licensee must give the consumer a copy of the assessment if
requested.

Division 4 prohibits a licensee from entering a consumer lease that
is unsuitable for a consumer.
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Division 2—Credit guide of lessors

149 Credit guide of lessors

Requirement to give credit guide

(1) A licensee must, as soon as practicable after it becomes apparent to
the licensee that it is likely to enter a consumer lease with a
consumer who will be the lessee under the lease, give the consumer
the licensee’ s credit guide in accordance with subsection (2).

Civil penalty: 2,000 penalty units.

(2) Thelicensee s credit guide must:
(a) beinwriting; and
(b) beintheform (if any) prescribed by the regulations; and
(c) specify the licensee’s name and contact details; and
(d) specify the licensee’ s Australian credit licence number; and

(e) giveinformation about the licensee’ s procedure for resolving
disputes with a consumer, including contact detailsfor a
consumer to access:

(i) thelicensee sinternal dispute resolution procedure; and

(ii) the approved external dispute resolution scheme of
which the licensee is a member; and

(f) giveinformation about the licensee' s obligations under
sections 155 and 156; and

(g) comply with any other requirements prescribed by the
regulations.

(3) Theregulations may prescribe information that need not be
included in the credit guide, despite subsection (2).

Manner of giving credit guide

(4) Thelicensee must give the consumer the licensee's credit guide in
the manner (if any) prescribed by the regulations.
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Strict liability offence

(5) A person commits an offenceif:
(@) the person is subject to arequirement under subsection (1);
and

(b) the person engages in conduct; and
(c) the conduct contravenes the requirement.

Criminal penalty: 50 penalty units.

(6) Subsection (5) isan offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.

150 Credit guide of lessorswho ar e assignees

Requirement to give credit guide

(1) A licensee must, as soon as practicable after it has been assigned
any rights or obligations of alessor under a consumer lease, give
the lessee under the lease the licensee’ s credit guide in accordance
with subsection (2).

Civil penalty: 2,000 penalty units.

(2) Thelicensee s credit guide must:
(@) beinwriting; and
(b) beintheform (if any) prescribed by the regulations; and
(c) specify the licensee’s name and contact details; and
(d) specify the licensee’ s Australian credit licence number; and
(e) giveinformation about the licensee’ s procedure for resolving
disputes with a consumer, including contact details for a
consumer to access:
(i) thelicensee sinternal dispute resolution procedure; and
(ii) the approved external dispute resolution scheme of
which the licensee is a member; and
(f) comply with any other requirements prescribed by the
regulations.

(3) Theregulations may prescribe information that need not be
included in the credit guide, despite subsection (2).
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Manner of giving credit guide
(4) Thelicensee must give the consumer the licensee's credit guide in
the manner (if any) prescribed by the regulations.

Strict liability offence

(5) A person commits an offenceif:

(a) the personis subject to arequirement under subsection (1);
and

(b) the person engagesin conduct; and
(c) the conduct contravenes the requirement.

Criminal penalty: 50 penalty units.

(6) Subsection (5) isan offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.
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Division 3—Obligations of lessors before entering
consumer leases

151 Obligations of lessors before entering consumer leases

A licensee must not enter a consumer |ease with a consumer who
will be the lessee under the lease on a day (the lease day) unless
the licensee has, within 90 days (or other period prescribed by the
regulations) before the lease day:

(8) made an assessment that:
(i) isinaccordance with section 152; and
(ii) coversaperiod in which the lease day occurs; and

(b) made the inquiries and verification in accordance with
section 130.

Civil penalty: 2,000 penalty units.

152 Assessment of unsuitability of the consumer lease

For the purposes of paragraph 151(a), the licensee must make an
assessment that:

() specifiesthe period the assessment covers; and
(b) assesses whether the consumer |ease will be unsuitable for
the consumer if the lease is entered in that period.

Note: Thelicensee is not required to make the assessment under this section
if the lease is not entered.

153 Reasonableinquiries etc. about the consumer

Requirement to make inquiries and take stepsto verify

(1) For the purposes of paragraph 151(b), the licensee must, before
making the assessment:
() make reasonable inquiries about the consumer’ s requirements
and objectivesin relation to the consumer lease; and
(b) make reasonable inquiries about the consumer’ s financial
situation; and
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(c) take reasonable steps to verify the consumer’ s financial
situation; and

(d) make any inquiries prescribed by the regulations about any
matter prescribed by the regulations; and

(e) take any steps prescribed by the regulations to verify any
matter prescribed by the regulations.

Civil penalty: 2,000 penalty units.

(2) Theregulations may prescribe particular inquiries or steps that
must be made or taken, or do not need to be made or taken, for the

purposes of paragraph (1)(a), (b) or (c).
154 When consumer lease must be assessed as unsuitable

Requirement to assess the lease as unsuitable

(1) Thelicensee must assess that the consumer lease will be unsuitable
for the consumer if the lease will be unsuitable for the consumer
under subsection (2).

Note: Even if the lease will not be unsuitable for the consumer under

subsection (2), the licensee may till assess that the lease will be
unsuitable for other reasons.

Particular circumstances when the lease will be unsuitable

(2) Theleasewill be unsuitable for the consumer if, at the time of the
assessment, it islikely that:

(@) the consumer will be unable to comply with the consumer’s
financial obligations under the lease, or could only comply
with substantial hardship, if the lease is entered in the period
covered by the assessment; or

(b) thelease will not meet the consumer’ s requirements or
objectivesif the lease is entered in the period covered by the
assessment; or

(c) if the regulations prescribe circumstances in which a
consumer lease is unsuitable—those circumstances will apply
to the leaseif the lease is entered in the period covered by the
assessment.

Civil penalty: 2,000 penalty units.
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(3) For the purposes of paragraph (2)(a), it is presumed that, if the
consumer could only comply with the consumer’ s financial
obligations under the lease by selling the consumer’ s principal
place of residence, the consumer could only comply with those
obligations with substantial hardship, unless the contrary is proved.

Infor mation to be used to determine if lease will be unsuitable

(4) For the purposes of determining under subsection (2) whether the
lease will be unsuitable, only information that satisfies both of the
following paragraphsisto be taken into account:

() theinformation is about the consumer’ s financial situation,
reguirements or objectives, or any other matter prescribed by
the regulations under paragraph 153(1)(d) or (e);
(b) at the time of the preliminary assessment:
(i) thelicensee had reason to believe that the information
was true; or
(ii) thelicensee would have had reason to believe that the
information was true if the licensee had made the
inquiries or verification under section 153.

155 Givingthe consumer the assessment

Requirement to give assessment if requested

(D If, before entering the consumer lease, the consumer requests the
licensee for a copy of the assessment, the licensee must give the
consumer awritten copy of the assessment before entering the

lease.

Note: Thelicensee is not required to give the consumer a copy of the
assessment if the lease is not entered.

Civil penalty: 2,000 penalty units.

(2) If, during the period that:
(a) startson the day (the lease day) the consumer lease is
entered; and

(b) ends 7 years after that day;
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the consumer requests the licensee for a copy of the assessment,
the licensee must give the consumer a written copy of the
assessment:

(c) if therequest is made within 2 years of the |ease day—before
the end of 7 business days after the day the licensee receives
the request; and

(d) otherwise—before the end of 21 business days after the day
the licensee receives the request.

Civil penalty: 2,000 penalty units.
Manner of giving assessment

(3) Thelicensee must give the consumer the copy of the assessment in
the manner (if any) prescribed by the regulations.

No payment for assessment

(4) Thelicensee must not request or demand payment of an amount for
giving the consumer a copy of the assessment.

Civil penalty: 2,000 penalty units.
Strict liability offence

(5) A person commits an offenceif:
(a) the person is subject to arequirement under subsection (1),
(2) or (4); and
(b) the person engagesin conduct; and
(c) the conduct contravenes the requirement.
Criminal penalty: 50 penalty units.

(6) Subsection (5) isan offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.
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Division 4—Prohibition on entering unsuitable consumer

|leases

156 Prohibition on entering unsuitable consumer leases

(D

(2

©)

(4)

Prohibition on entering unsuitable lease

A licensee must not enter a consumer lease with a consumer who
will be the lessee under the lease if the lease is unsuitable for the
consumer under subsection (2).

Civil penalty: 2,000 penalty units.
When the lease is unsuitable

The lease is unsuitable for the consumer if, at thetime it is entered:

(@) itislikely that the consumer will be unable to comply with
the consumer’ s financia obligations under the lease, or could
only comply with substantial hardship; or

(b) the lease does not meet the consumer’ s requirements or
objectives; or

(c) if the regulations prescribe circumstances in which a
consumer lease is unsuitable—those circumstances apply to
the lease.

For the purposes of paragraph (2)(a), it is presumed that, if the
consumer could only comply with the consumer’s financial
obligations under the lease by selling the consumer’ s principal
place of residence, the consumer could only comply with those
obligations with substantial hardship, unless the contrary is proved.

Information to be used to determine if lease is unsuitable

For the purposes of determining under subsection (2) whether the
leaseis unsuitable, only information that satisfies both of the
following paragraphsisto be taken into account:
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(@) theinformation is about the consumer’s financial situation,
reguirements or objectives, or any other matter prescribed by
the regulations under paragraph 153(1)(d) or (e);

(b) at thetimetheleaseis entered:

(i) thelicensee had reason to believe that the information
was true; or

(ii) thelicensee would have had reason to believe that the
information was true if the licensee had made the
inquiries or verification under section 153.

Consumer lease not unsuitable under regulations

(5) Theregulations may prescribe particular situations in which a
consumer lease is taken not to be unsuitable for a consumer,
despite subsection (2).

Offence

(6) A person commits an offenceif:

(a) the person is subject to arequirement under subsection (1);
and

(b) the person engagesin conduct; and
(c) the conduct contravenes the requirement.

Criminal penalty: 100 penalty units, or 2 years imprisonment, or
both.
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Part 3-5—Credit representatives
Division 1—Introduction

157 GuidetothisPart

This Part has rules that apply to credit representatives when they
act on behaf of alicensee under Part 3-1, 3-2, 3-3 or 3-4. These
rules are aimed at better informing consumers.

Division 2 requires a credit representative to give its credit guide to
aconsumer. The credit guide has information about the credit
representative.
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Division 2—Credit guide of credit representatives

158 Credit guide of credit representatives

Requirement to give credit guide

(1) If acredit representative of alicensee gives aconsumer the
licensee’ s credit guide when acting on behalf of the licensee under
Part 3-1, 3-2, 3-3 or 3-4, the credit representative must at the same
time give the consumer the credit representative’ s credit guidein
accordance with subsection (2).

Civil penalty: 2,000 penalty units.

(2) The credit representative's credit guide must:
(@) beinwriting; and
(b) beintheform (if any) prescribed by the regulations; and

(c) specify the credit representative’ s name and contact details;
and

(d) specify the credit representative’ s credit representative
number; and

(e) giveinformation about:
(i) any feesthat are payable by a consumer to the credit
representative for acting as a credit representative; and
(ii) any chargesthat are payable by a consumer to the credit
representative for matters associated with acting as a
credit representative; and
(iii) the method for working out the amount of the fees and
charges; and
(f) giveinformation about:
(i) if there are 6 or fewer licensees for whom the credit
representative is a credit representative—the names of
those licensees; and

(ii) if there are more than 6 licensees for whom the credit
representative is a credit representative—the names of
the 6 licensees for whom the credit representative
reasonably believesit conducts the most business; and
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(iii) the credit activities the credit representativeis
authorised to engage in on behalf of the licensees
referred to in subparagraph (i) or (ii); and

(g) giveinformation about:

(i) any commissionsthe credit representativeislikely to
receive, directly or indirectly, from those licensees; and

(ii) areasonable estimate of the amounts of those
commissions or the range of those amounts; and

(iii) the method for working out those amounts; and

(h) give information about the credit representative’ s procedure
for resolving disputes with a consumer, including contact
details for a consumer to access the approved external dispute
resolution scheme of which the credit representative’ sisa
member; and

(i) comply with any other requirements prescribed by the
regulations.

(3) Theregulations may prescribe:
(a) information that need not be included in the credit guide,
despite subsection (2); and
(b) for the purposes of paragraph (2)(g):
(i) the method for working out amounts of commissions;
and

(if) how commissions or amounts of commissions must be
described.

Manner of giving credit guide

(4) The credit representative must give the consumer the credit
representative’ s credit guide in the manner (if any) prescribed by
the regulations.

Strict liability offence

(5) A person commits an offenceif:

(a) the person is subject to arequirement under subsection (1);
and

(b) the person engagesin conduct; and
(c) the conduct contravenes the requirement.
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Criminal penalty: 50 penalty units.

(6) Subsection (5) is an offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.
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Part 3-6—Debt collectors
Division 1—Introduction

159 Guideto thisPart

This Part has rules that apply to a person who is authorised to
collect payments under a credit contract or consumer lease from a
debtor or lessee. These rules are aimed at better informing
consumers.

Division 2 requires the person to give the person’s credit guide to
the consumer. The credit guide has information about the person.
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Division 2—Credit guide of debt collectors

160 Credit guide of debt collectors

(D

)

©)

Requirement to give credit guide

A person who is alicensee or credit representative must, as soon as
practicable after it becomes authorised by a credit provider to
collect, on the credit provider’s behalf, repayments made by a
debtor under a credit contract, give the debtor the person’ s credit
guide in accordance with subsection (3).

Civil penalty: 2,000 penalty units.

A person who is alicensee or credit representative must, as soon as
practicable after it becomes authorised by alessor to collect, on the
lessor’ s behalf, payments made by alessee under a consumer lease,
give the lessee the person’ s credit guide in accordance with
subsection (3).

Civil penalty: 2,000 penalty units.

The person’s credit guide must:
(8) beinwriting; and
(b) beintheform (if any) prescribed by the regulations; and
(c) specify the person’s name and contact details; and
(d) if the personis alicensee—specify the person’s Australian
credit licence number; and
(e) if the person is acredit representative—specify the person’s
credit representative number; and
(f) giveinformation about the person’ s procedure for resolving
disputes with a consumer, including contact details for a
consumer to access:
(i) if the person is alicensee—the person’sinternal dispute
resolution procedure; and
(ii) inal cases—the approved external dispute resolution
scheme of which the person is a member; and
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(g) comply with any other requirements prescribed by the
regulations.

(4) Theregulations may prescribe information that need not be
included in the credit guide, despite subsection (3).
Manner of giving credit guide

(5) The person must give the consumer the person’s credit guide in the
manner (if any) prescribed by the regulations.

Strict liability offence

(6) A person commits an offenceif:

(a) the person is subject to arequirement under subsection (1);
and

(b) the person engagesin conduct; and
(c) the conduct contravenes the requirement.

Criminal penalty: 50 penalty units.

(7) Subsection (6) is an offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.
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Part 3-7—Exemptions and modificationsrelating to
this Chapter

Division 1—Introduction

161 GuidetothisPart

This Part is about exemptions from, and modifications of, the
provisions of this Chapter.

Division 2 deals with how exemptions and modifications may be
made by ASIC or by the regulations.
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Division 2—Exemptions and modificationsrelating to this
Chapter

162 Provisionsto which thisPart applies

The provisions to which this Part applies are:
(@) this Chapter; and
(b) definitionsin this Act, asthey apply to referencesin this
Chapter; and
(c) instruments made for the purposes of this Chapter.

163 Exemptions and modificationsby ASIC

(1) ASIC may:
() exempt:
(i) aperson; or
(if) aperson and all of the person’s credit representatives,
from al or specified provisions to which this Part applies; or
(b) exempt acredit contract from all or specified provisionsto
which this Part applies; or
(c) exempt a consumer lease from all or specified provisionsto
which this Part applies; or
(d) declarethat provisions to which this Part applies apply in
relation to a person, credit contract or consumer lease as if
specified provisions were omitted, modified or varied as
specified in the declaration.

(2) Anexemption or declaration under subsection (1) isnot a
legislative instrument.

(3) ASIC may, by legidative instrument:
() exempt aclass of persons from all or specified provisionsto
which this Part applies; or

(b) exempt aclass of credit contracts from all or specified
provisions to which this Part applies; or
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(c) exempt aclass of consumer leases from all or specified
provisions to which this Part applies; or

(d) declarethat provisions to which this Part applies apply in
relation to a class of persons, credit contracts or consumer
leases, asif specified provisions were omitted, modified or
varied as specified in the declaration.

(4) Anexemption may apply unconditionally or subject to specified
conditions. A person to whom a condition specified in an
exemption applies must comply with the condition. The court may
order the person to comply with the condition in a specified way.
Only ASIC may apply to the court for the order.

(5) Anexemption or declaration under subsection (1) must bein
writing and ASIC must publish notice of it on its website.

(6) If conduct (including an omission) of a person would not have
constituted an offence if a particular declaration under
paragraph (1)(d) or (3)(d) had not been made, that conduct does not
constitute an offence unless, before the conduct occurred:
(@) thetext of the declaration was published by ASIC on its
website; or
(b) ASIC gave written notice setting out the text of the
declaration to the person;
(in addition to complying with the requirements of the Legidative
Instruments Act 2003 if the declaration is made under
subsection (3)).

(7) Inaprosecution for an offence to which subsection (6) applies, the
prosecution must prove that paragraph (6)(a) or (b) was complied
with before the conduct occurred.

164 Exemptions and modifications by theregulations

The regulations may:
(a) exempt aperson or class of persons from all or specified
provisions to which this Part applies; or
(b) exempt acredit contract or aclass of credit contracts from all
or specified provisions to which this Part applies; or
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(c) exempt aconsumer lease or a class of consumer leases from
all or specified provisions to which this Part applies; or

(d) provide that the provisions to which this Part applies apply as
if specified provisions were omitted, modified or varied as
specified in the regulations.
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Chapter 4—Remedies
Part 4-1—Civil penalty provisions
Division 1—Introduction

165 Guideto thisPart

This Part is about civil penalty provisions. Civil penalty provisions
impose obligations on certain persons. Civil remedies may be
sought in relation to contraventions of these provisions.

Division 2 authorises the court to make a declaration that a person
has contravened a civil penalty provision and order the person to
pay apecuniary penalty. Only ASIC may apply to the court for the
declaration or order.

Division 3 has genera provisionsrelating to civil penalty
provisions, including rules about evidence and procedure.
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Division 2—Declar ations and pecuniary penalty ordersfor
contraventions of civil penalty provisions

166 Declaration of contravention of civil penalty provision

Application for declaration of contravention

(1) Within 6 years of a person contravening acivil penalty provision,
ASIC may apply to the court for a declaration that the person
contravened the provision.

Declaration of contravention

(2) The court must make the declaration if it is satisfied that the person
has contravened the provision.

(3) The declaration must specify the following:
(@) the court that made the declaration;
(b) thecivil penalty provision that was contravened;
(c) the person who contravened the provision;
(d) the conduct that constituted the contravention.

Declaration of contravention conclusive evidence
(4) Thedeclaration is conclusive evidence of the mattersreferred toin
subsection (3).

167 Court may order person to pay pecuniary penalty for
contravening civil penalty provision

Application for order

(1) Within 6 years of a person contravening acivil penalty provision,
ASIC may apply to the court for an order that the person pay the
Commonwealth a pecuniary penalty.
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Court may order person to pay pecuniary penalty

(2) If adeclaration has been made under section 166 that the person
has contravened the provision, the court may order the person to
pay to the Commonwealth a pecuniary penalty that the court
considersis appropriate (but not more than the amount specified in
subsection (3)).

Determining amount of pecuniary penalty

(3) The pecuniary penalty must not be more than:
(@) if the personisanatural person—the maximum number of
penalty unitsreferred to in the civil penalty provision; or
(b) if the personisabody corporate, a partnership or multiple
trustees—>5 times the maximum number of penalty units
referred to in the civil penalty provision.

Note: This Act treats partnerships and multiple trustees asif they were
persons (see sections 14 and 15).

Recovery of penalty as a debt

(4) The pecuniary penalty may be recovered as a debt due to the
Commonwealth.
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Division 3—General provisionsrelating to civil penalty
provisions

168 Contravening a civil penalty provision isnot an offence

A contravention of acivil penalty provision is not an offence.

169 Involvement in contravention treated in same way as actual
contravention

A person who isinvolved in a contravention of acivil penalty
provision is taken to have contravened that provision.

170 Civil evidence and procedurerulesfor proceedingsrelating to
civil penalty provisions

The court must apply the rules of evidence and procedure for civil
matters when hearing proceedings relating to a contravention, or
proposed contravention, of acivil penalty provision.

171 Criminal proceedings befor e civil proceedings

The court must not make a declaration of contravention or a
pecuniary penalty order against a person for a contravention of a
civil penalty provision if the person has been convicted of an
offence constituted by conduct that is substantially the same asthe
conduct constituting the contravention.

172 Criminal proceedingsduring civil proceedings

(1) Proceedings for adeclaration of contravention or a pecuniary
penalty order against a person for a contravention of acivil penalty
provision are stayed if:

(&) criminal proceedings are brought or have aready been
brought against the person for an offence; and
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(b) the offenceis congtituted by conduct that is substantially the
same as the conduct in relation to which the declaration or
order would be made.

(2) The proceedings for the declaration or order may be resumed if the
person is not convicted of the offence. Otherwise, the proceedings
for the declaration or order are dismissed.

173 Criminal proceedings after civil proceedings

Criminal proceedings may be brought against a person for conduct
that is substantially the same as conduct constituting a
contravention of acivil penalty provision regardless of whether a
declaration of contravention or a pecuniary penalty order has been
made against the person under this Division.

174 Evidence given in proceedingsfor pecuniary penalty not
admissiblein criminal proceedings

(1) Evidence of information given, or evidence of production of
documents, by a natural person is not admissiblein criminal
proceedings against the natural person if:

(a) the natural person previoudy gave the information or
produced the documents in proceedings for a declaration of
contravention or a pecuniary penalty order against the natural
person for a contravention of acivil penalty provision
(whether or not the declaration or order was made); and

(b) the conduct alleged to constitute the offence is substantially
the same as the conduct in relation to which the declaration
or order was sought.

(2) However, this does not apply to criminal proceedingsin relation to
the falsity of the evidence given by the natural personin the
proceedings for the declaration or order.

175 Civil doublejeopardy

If apersonis ordered to pay a pecuniary penalty under acivil
penalty provision in relation to particular conduct, the person is not
liable to be ordered to pay apecuniary penalty under some other
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provision of alaw of the Commonwealth in relation to that
conduct.
Note: A court may make other orders, such as an order for compensation, in

relation to particular conduct even if the court has made a pecuniary
penalty order in relation to that conduct (see section 184).
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Part 4-2—Power of the court to grant remedies
Division 1—Introduction

176 Guideto thisPart

This Part is about the remedies the court may grant.

Division 2 authorises the court to grant a range of remedies,
including injunctions, compensation orders and other orders
against those who engage in credit activities unlawfully.
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Division 2—Power of the court to grant remedies

177 Injunctions

(D

2

3

(4)

()

If, on the application of ASIC or any other person, the court is
satisfied that a person has engaged or is proposing to engage in
conduct that constitutes or would constitute:
(&) acontravention of this Act; or
(b) attempting to contravene this Act; or
(c) aiding, abetting, counselling or procuring a person to
contravene this Act; or
(d) inducing or attempting to induce, whether by threats,
promises or otherwise, a person to contravene this Act; or
(e) being in any way, directly or indirectly, knowingly concerned
in, or party to, the contravention by a person of this Act; or
(f) conspiring with others to contravene this Act;

the court may grant an injunction on such terms as the court
considers appropriate.

If an application for an injunction under subsection (1) has been
made, the court may, if the court considersit appropriate, grant an
injunction by consent of all the parties to the proceedings, whether
or not the court is satisfied that the person has engaged, or is
proposing to engage, in conduct of akind referred toin

subsection (1).

The court may, if the court considersit appropriate, grant an
interim injunction pending determination of an application under
subsection (1).

The court may revoke or vary an injunction granted under
subsection (1) or (3).

The power of the court to grant an injunction restraining a person
from engaging in conduct may be exercised:
(&) whether or not it appears to the court that the person intends
to engage again, or to continue to engage, in conduct of that
kind; and
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(b) whether or not the person has previously engaged in conduct
of that kind; and

(c) whether or not there is an imminent danger of substantial
damage to another person if the person engages in conduct of
that kind.

(6) The power of the court to grant an injunction requiring a person to
do an act or thing may be exercised:

(&) whether or not it appears to the court that the person intends
to refuse or fail again, or to continue to refuse or fail, to do
that act or thing; and

(b) whether or not the person has previously refused or failed to
do that act or thing; and

(c) whether or not there is an imminent danger of substantial
damage to another person if the person refuses or failsto do
that act or thing.

(7) If ASIC appliesto the court for the grant of an injunction under
this section, the court must not require ASIC or another person, as
acondition of granting an interim injunction, to give an
undertaking as to damages.

(8) If the court has power under this section to grant an injunction
against a person, the court may, either in addition to or in
substitution for the grant of the injunction, order the person to pay
damages to another person.

178 Compensation orders

Court may order person to pay compensation

(1) The court may order a person (the defendant) to compensate
another person (the plaintiff) for loss or damage suffered by the
plaintiff if:

(a) the defendant has contravened a civil penalty provision or has
committed an offence against this Act (other than the
National Credit Code); and

(b) theloss or damage resulted from the contravention or
commission of the offence.

The order must specify the amount of compensation.
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Note: An order may be made under this subsection whether or not a
declaration of contravention has been made under section 166.

When order may be made

(2) The court may make the order only if:
(8 theplaintiff or ASIC (on behalf of the plaintiff) appliesfor an
order under this section; and

(b) the application is made within 6 years of the day the cause of
action that relates to the contravention or commission of the
offence accrued.

Applications for order

(3) For the purposes of paragraph (2)(a), ASIC may make an
application on behalf of the plaintiff, but only if the plaintiff has
given consent in writing before the application is made.

Recovery of compensation as a debt

(4) If the court makes the order, the amount of compensation specified
in the order that isto be paid to the plaintiff may be recovered as a
debt due to the plaintiff.

179 Other ordersto compensate loss or damage

Court may make other orders to compensate loss or damage

Q) If:

(@) aperson (the defendant) has contravened a civil penalty
provision or has committed an offence against this Act (other
than the National Credit Code); and

(b) another person (the plaintiff) has suffered, or islikely to
suffer, loss or damage as aresult of the contravention or
commission of the offence;

the court may make such order as the court considers appropriate
against the defendant to:

(c) compensate the plaintiff, in whole or in part, for the loss or
damage; or
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(d) prevent or reduce the loss or damage suffered, or likely to be
suffered, by the plaintiff.

Note: An order may be made under this subsection whether or not a
declaration of contravention has been made under section 166.

(2) Without limiting subsection (1), examples of orders the court may
make include:

(a) an order declaring the whole or any part of a contract, deed or
arrangement made between the defendant and the plaintiff to
be void and, if the court considersit appropriate, to have been
void from the time it was entered or at all times on and after a
specified day before the order is made; and

(b) an order varying such a contract, deed or arrangement in such
manner asis specified in the order and, if the court considers
it appropriate, declaring the contract, deed or arrangement to
have had effect as so varied on and after a specified day
before the order is made; and

(c) anorder refusing to enforce any or all of the terms of such a
contract, deed or arrangement; and

(d) an order directing the defendant to refund money or return
property to the plaintiff; and

(e) an order directing the defendant to pay to the plaintiff the
amount of loss or damage the plaintiff suffered; and

(f) an order directing the defendant, at the defendant’ s own
expense, to supply specified servicesto the plaintiff.

When order may be made

(3) The court may make the order only if:
(@) the plaintiff or ASIC (on behalf of the plaintiff) appliesfor an
order under this section; and
(b) the application is made within 6 years of the day the cause of
action that relates to the contravention or commission of the
offence accrued.

190

National Consumer Credit Protection Act 2009 No. 134, 2009



Remedies Chapter 4
Power of the court to grant remedies Part 4-2
Power of the court to grant remedies Division 2

Section 180

Applications for order

(4) For the purposes of paragraph (3)(a), ASIC may make an
application on behalf of the plaintiff, but only if the plaintiff has
given consent in writing before the application is made.

Recovery of amount as a debt

(5) If the court makes an order that the defendant pay an amount
specified in the order to the plaintiff, the plaintiff may recover the
amount as a debt due to the plaintiff.

180 Ordersin relation to unlawful credit activities

Court may make ordersin relation to unlawful credit activities

Q) If:
(a) aperson (the defendant) engagesin a credit activity in
relation to another person (the plaintiff); and
(b) the engaging in the activity contravenes section 29 (which
reguires the holding of licence);

the court may make such order as the court considers appropriate
against the defendant:

(c) to prevent the defendant from profiting from the plaintiff by
engaging in that activity; or

(d) to compensate the plaintiff, in whole or in part, for any loss
or damage suffered as aresult of the defendant engaging in
that activity; or

(e) to prevent or reduce the loss or damage suffered, or likely to
be suffered, by the plaintiff as aresult of the defendant
engaging in that activity.

Note: An order may be made under this subsection whether or not a
declaration of contravention has been made under section 166.

(2) Without limiting subsection (1), examples of orders the court may
make include:

(@) an order declaring the whole or any part of a contract, deed or
arrangement made between the defendant and the plaintiff to
be void and, if the court considersit appropriate, to have been
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void from the time it was entered or at all times on and after a
specified day before the order is made; and

(b) an order varying such acontract, deed or arrangement in such
manner asis specified in the order and, if the court considers
it appropriate, declaring the contract, deed or arrangement to
have had effect as so varied on and after a specified day
before the order is made; and

(c) an order refusing to enforce any or al of the terms of such a
contract, deed or arrangement; and

(d) an order directing the defendant to refund money or return
property to the plaintiff; and

(e) an order directing the defendant to pay to the plaintiff the
amount of loss or damage the plaintiff suffered; and

(f) an order directing the defendant, at the defendant’s own
expense, to supply specified services to the plaintiff.

When order may be made

(3) The court may make the order only if:

(a) the plaintiff or ASIC (on behalf of the plaintiff) appliesfor an
order under this section; and

(b) the application is made within 6 years of the day the cause of
action that relates to the contravention or commission of the
offence accrued.

Applications for order
(4) For the purposes of paragraph (3)(a), ASIC may make an

application on behalf of the plaintiff, but only if the plaintiff has
given consent in writing before the application is made.

Recovery of amount as a debt

(5) If the court makes an order that the defendant pay an amount
specified in the order to the plaintiff, the plaintiff may recover the
amount as a debt due to the plaintiff.

181 Preference must be given to compensate consumers

If the court considers that:
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(a) itisappropriate to make a pecuniary penalty order against a
person in relation to a contravention of acivil penalty
provision or impose afine against aperson in relation to a
commission of an offence against this Act (other than the
National Credit Code); and

(b) itisappropriate to make an order under 178, 179 or 180 that
the person pay compensation to a consumer who has suffered
loss or damage in relation to the contravention; and

(c) the person does not have sufficient financial resources to pay
both the pecuniary penalty or fine and the compensation;

the court must give preference to making the order for
compensation.

182 Adverse publicity orders

(1) The court may, on application by ASIC, make an adverse publicity
order against a person who has:
(a) contravened acivil penalty provision; or
(b) committed an offence against this Act.

(2) Anadverse publicity order isan order that:

(a) requiresaperson to disclose, in the way and to the persons
specified in the order, such information as is so specified,
being information that the person has possession of or access
to; or

(b) requiresaperson to publish, at the person’s expense and in
the way specified in the order, an advertisement in the terms
specified in, or determined in accordance with, the order.

(3) The court may make the order only if:
(8 ASIC appliesfor an order under this section; and

(b) the application is made within 6 years of the contravention or
the commission of the offence.

183 Relief from liability for contravention of civil penalty provision

Q) If:
() proceedings for a contravention of acivil penalty provision
are brought against a person; and
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(b) inthe proceedings it appears to the court that the person has,
or may have, contravened a civil penalty provision but that:

(i) the person has acted honestly; and

(if) having regard to all the circumstances of the case, the
person ought fairly to be excused for the contravention;
the court may relieve the person either wholly or partly from a
liability to which the person would otherwise be subject, or that
might otherwise be imposed on the person, because of the
contravention.

(2) If aperson considers that proceedings for a contravention of acivil
penalty provision will or may be brought against the person, the
person may apply to the court for relief.

(3) On an application under subsection (2), the court may grant relief
under subsection (1) asif the proceedings had been begun in the
court.

184 Multiple remedies may be granted

To avoid doubt, the court may make an order under a provision of
this Act in addition to one or more orders under another provision
of thisAct.
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Part 4-3—Jurisdiction and procedure of courts
Division 1—Introduction

185 Guideto thisPart

This Part is about court jurisdiction and procedure.

Division 2 deals with civil proceedings. It confers jurisdiction on
the Federal Court, the Federal Magistrates Court and State and
Territory courts, subject to specified limits. It also contains rules
about the transfer of civil proceedings between courts and other
matters (such as when proceedings may be dealt with as small
claims proceedings and when adverse cost orders can be made).

Division 3 dealswith criminal proceedings. It confers criminal
jurisdiction on the State and Territory courts and sets out the laws
that are to be applied in relation to criminal proceedings.

Division 4 contains rules about proceedings generally (such as
ASIC’ s power to intervene in proceedings and the power of courts
to punish for contempt).
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Division 2—Civil proceedings
Subdivision A—Application of thisDivision

186 Application of this Division

(1) ThisDivision appliesto the exclusion of:
(a) the Jurisdiction of Courts (Cross-vesting) Act 1987; and
(b) section 39B of the Judiciary Act 1903.

(2) ThisDivision does not limit the application of the provisions of the
Judiciary Act 1903 (other than section 39B). In particular, it does
not limit the application of subsection 39(2) of that Act in relation
to matters arising under this Act.

(3) Nothing in this Division affects any other jurisdiction of any court.

(4) Despite anything elsein this Division, jurisdiction is conferred on
the courts of a Territory only to the extent that the Constitution
permits.

Subdivision B—Conferral of civil jurisdiction

187 Civil jurisdiction of courts

(1) Jdurisdiction is conferred on a court referred toin anitem in the
following table in relation to civil matters arising under this Act,
subject to the limits on the court’ s jurisdiction (if any) specified in
the item:

Civil jurisdiction of courts
Item  Court on which civil jurisdictionis Limitsof jurisdiction

conferred
1 The Federal Court No specified limits.
2 The Federal Magistrates Court The court does not have jurisdiction
to award an amount for loss or
damage that exceeds:
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Civil jurisdiction of courts

Item  Court on which civil jurisdictionis Limitsof jurisdiction

conferred
(a) $750,000; or
(b) if another amount is prescribed
by the regulations—that other
amount.
3 A superior court, or lower court, of a The court’s general jurisdictional
State or Territory limits, including limits asto locality

and subject matter.

(2) This section has effect subject to section 188.

188 Jurisdiction—decisionsto prosecute and related criminal justice
process decisions made by Commonwealth officers

(1) If adecision to prosecute a person for an offence against this Act
has been made by an officer of the Commonwealth, and the
prosecution is proposed to be brought in a court of a State or
Territory:

(a) the Federal Court does not have jurisdiction in relation to any
matter in which a person seeks awrit of mandamus or
prohibition, or an injunction, against the officer in relation to
that decision; and

(b) jurisdictionin relation to any such matter is conferred on the
Supreme Court of the State or Territory in which the
prosecution is proposed to be brought.

(2) Subject to subsection (4), at any time when:

(a) aprosecution for an offence against this Act is before a court
of a State or Territory; or

(b) an appeal arising out of such a prosecution is before a court
of a State or Territory;

the following apply:

(c) the Federal Court does not have jurisdiction in relation to any
matter in which the person who is or was the defendant in the
prosecution seeks awrit of mandamus or prohibition, or an
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injunction, against an officer of the Commonwealth in
relation to arelated criminal justice process decision;

(d) jurisdictionin relation to any such matter is conferred on the
Supreme Court of the State or Territory in which the
prosecution or appeal is before a court.

(3) A related criminal justice process decision, in relation to an
offence, means a decision (other than a decision to prosecute)
made in the criminal justice processin relation to the offence,
including:

(a) adecision in connection with the investigation, committal for
trial or prosecution of the defendant; and

(b) adecision in connection with the appointment of
investigators or inspectors for the purposes of such an
investigation; and

(c) adecision in connection with the issue of awarrant,
including a search warrant or a seizure warrant; and

(d) adecision requiring the production of documents, the giving
of information or the summoning of persons as witnesses,
and

(e) adecision in connection with an appeal arising out of the
prosecution.

(4) Subsection (2) does not apply if a person has applied for awrit of
mandamus or prohibition, or an injunction, against an officer of the
Commonwealth in relation to arelated criminal justice process
decision before the commencement of a prosecution for an offence
against alaw of the Commonwealth, or of a State or a Territory.

(5) If subsection (4) applies, the prosecutor may apply to the court for
a permanent stay of the proceedings referred to in that subsection
and the court may grant such a stay if the court determines that:

() the mattersthat are the subject of the proceedings are more
appropriately dealt with in the criminal justice process; and

(b) astay of proceedings will not substantially prejudice the
person.

(6) Subsections (1), (2), (4) and (5) have effect despite anything in this
Act or in any other law. In particular:

198
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(&) neither this Act, nor any other law, has the effect of giving
the Federal Court jurisdiction contrary to subsection (1) or

(2); and

(b) neither section 9 of the Administrative Decisions (Judicial

Review) Act 1977, nor any other law, has the effect of
removing from the Supreme Court of a State or Territory the
jurisdiction given to that court by subsection (1) or (2).

189 Cross-jurisdictional appeals

The following table has effect:

Cross-jurisdictional appeals

Item  Despite any other law of the to any of thefollowing courts:
Commonwealth, an appeal in
relation to a matter arising under
thisAct doesnot liefrom a
decision of ...
1 the Federal Court (a) acourt of a State;
(b) acourt of aTerritory;
(c) the Federal Magistrates Court.
2 the Federal Magistrates Court (a) acourt of a State;
(b) acourt of aTerritory.
3 acourt of a State (a) the Federa Court;
(b) the Federal Magistrates Court;
(c) acourt of another State;
(d) acourt of aTerritory.
4 acourt of the Australian Capital (a) the Federa Court;
Territory (b) the Federal Magistrates Court;
(c) acourt of a State;
(d) acourt of another Territory.
5 acourt of the Northern Territory (a) the Federal Court;

(b) the Federal Magistrates Court;
(c) acourt of a State;
(d) acourt of another Territory.
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190 Courtsto act in aid of each other

All of the following must severaly act in aid of, and be auxiliary
to, each other in civil matters arising under this Act:

(&) courts on which jurisdiction is conferred under this Division;
(b) officersof, or under the control of, those courts.

Subdivision C—Transfer s between courts

191 Transfers—application of Subdivision

Scope of Subdivision

(1) ThisSubdivision appliesif all the following conditions are
satisfied:

() proceedingsin relation to acivil matter arising under this Act
are pending, or have come, before a court (the transferring
court) on which jurisdiction is conferred under this Division
in relation to the matter;

(b) jurisdiction isaso conferred on another court (the receiving
court) under this Division in relation to either of the
following (the transfer matter):

(i) the entire proceedings;
(ii) an application in the proceedings;
(c) thereceiving court has the power to grant the remedies

sought before the transferring court in relation to the transfer
matter.

Transfers to which other legislation applies

(2) This Subdivision does not apply to atransfer between the Federal
Court and the Federal Magistrates Court, except as provided by

paragraph 192(2)(b).

Note 1: Paragraph 192(2)(b) gives the Federal Magistrates Court the power to
transfer a matter to the Federal Court with a recommendation that the
Federal Court transfer the matter to another superior court.

Note2:  Transfersfrom the Federal Court are covered by section 32AB of the
Federal Court of Australia Act 1976 and transfers from the Federal
Magistrates Court are covered by section 39 of the Federal
Magistrates Act 1999.
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192 Transfers—exercise of transfer power

General rule

(1) If section 193 (which deals with the criteriafor transfers) is
satisfied, the transferring court may transfer to the receiving court:

(a) thetransfer matter; and
(b) if the transferring court considers it necessary or

convenient—any related application (or al related
applications) in the proceedings.

Cross-jurisdictional transfers between lower courts and superior
courts

(2) However, if thetransferring court is alower court, and the
transferring court considers that section 193 is satisfied in relation
to the transfer of a matter referred to in subsection (1) of this
section to areceiving court that is a superior court other than the
relevant superior court:

(a) thetransferring court does not have the power to transfer the
matter to that receiving court; but

(b) thetransferring court may:
(i) transfer the matter to the relevant superior court; and

(ii) givetherelevant superior court arecommendation that
the matter be transferred to that receiving court by the
relevant superior court.

193 Transfers—criteriafor transfer

General

(1) Thetransferring court may make atransfer under section 192 only
if it appears to the transferring court, taking into account the
considerations covered by subsection (2) of this section, that:

(@) thetransfer matter arises out of, or isrelated to, other
proceedings pending, or that have come, before the receiving
court; or

(b) itisotherwisein theinterests of justice that the transfer
matter be determined by the receiving court.
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Relevant considerations

(2) The considerations covered by this subsection include the
following:
(a) the principal location, or place of business, of the partiesin
relation to the transfer matter;

(b) where the event (or events) that are the subject of the transfer
matter took place;

(c) if thetransfer matter involves secured real property—the
jurisdiction in which the real property islocated;

(d) thedesirability of related proceedings being heard in the
same State or Territory;

(e) any relevant recommendation received under subsection
192(2);

(f) the suitability (taking into account the considerations referred
to in paragraphs (a) to (€) and any other consideration) of
having the transfer matter determined by the receiving court.

194 Transfers—how initiated

A court may make atransfer under section 192:
(&) onthe application of a party made at any stage; or
(b) at the court’s own initiative.

195 Transfers—documents and procedure

If the transferring court transfers proceedings or an application to
the receiving court under section 192:

(a) the Registrar (or other proper officer) of the transferring court
must give the Registrar (or other proper officer) of the
receiving court all documentsfiled in the transferring court in
relation to the proceedings or application; and

(b) thereceiving court must proceed asif:

(i) the proceedings or application had been originally
brought or made in the receiving court; and

(ii) the same proceedings had been taken in the receiving
court as were taken in the transferring court.
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196 Transfers—conduct of proceedings

(1) Subject to any applicable rules of court, in dealing with the transfer
matter transferred to the court under section 192, the receiving
court must apply rules of evidence and procedure that:

(a) are applied in any superior court; and
(b) the court considers appropriate to be applied in the
circumstances.

(2) If proceedings are transferred under section 192 from the
transferring court to the receiving court, the receiving court must
deal with the proceedings asiif, subject to any order of the
transferring court, the steps that had been taken for the purposes of
the proceedings in the transferring court (including the making of
an order), or similar steps, had been taken in the receiving court.

197 Transfers—entitlement to practise asa lawyer

(1) If proceedings (the transferred proceedings) in the transferring
court are transferred to the receiving court under section 192, a
person who is entitled to practise as alawyer (however described)
in the transferring court has the same entitlements to practisein
relation to the matters covered by subsection (2) in the receiving
court that the person would have if the receiving court were a
federal court exercising federal jurisdiction.

(2) This subsection covers the following matters:

(a) thetransferred proceedings;

(b) any other proceedings out of which the transferred
proceedings arise or to which the transferred proceedings are
related, if the other proceedings are to be determined together
with the transferred proceedings.

198 Transfers—limitation on appeals

An appeal does not lie from a decision of acourt:
(a) inrelation to the transfer of proceedings under section 192;
or
(b) astowhich rules of evidence and procedure are to be applied
under subsection 196(1).
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Subdivison D—Other matters

199 Plaintiffs may choose small claims procedure

Application for small claims procedure

(1) Proceedings are to be dealt with as small claims proceedings under
this section if:

(a) aperson appliesto amagistrates court, local court or the
Federal Magistrates Court for an order covered by
subsection (2); and

(b) the person indicates, in the manner (if any) prescribed by the
regulations or by the rules of the court, that the person wants
the small claims procedure to apply to the proceedings.

Orders for which small claims procedure triggered

(2) Thefollowing table sets out when an order is covered by this
subsection:

Ordersfor which small claims proceduretrigger ed

Item  Anorder iscovered by this but only if (if applicable) ...
subsection if it ismade under ...
1 Section 178 the order isfor an amount that is not
more than:

(a) $40,000; or

(b) if ahigher amount is prescribed
by the regulations—that higher

amount.
2 Section 37 of the National Credit the value of the credit contract,
Code mortgage, guarantee or consumer

lease to which the order relatesis
not more than:

() $40,000; or

(b) if ahigher amount is prescribed
by the regulations—that higher
amount.

3 Subsection 38(7) of the National the value of the credit contract,
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Ordersfor which small claims proceduretriggered

Item  Anorder iscovered by this

subsection if it ismade under ...

but only if (if applicable) ...

Credit Code

mortgage, guarantee or consumer
|ease to which the order relatesis
not more than:

(a) $40,000; or
(b) if ahigher amount is prescribed

by the regulations—that higher
amount.

Section 74 of the National Credit not applicable.
Code
Section 75 of the National Credit not applicable.

Code

Section 76 of the National Credit
Code

the value of the credit contract,
mortgage, guarantee or consumer
lease to which the order relatesis
not more than:

() $40,000; or

(b) if ahigher amount is prescribed
by the regulations—that higher
amount.

Section 78 of the National Credit
Code

the value of the credit contract,
mortgage, guarantee or consumer
lease to which the order relatesis
not more than:

() $40,000; or

(b) if ahigher amount is prescribed
by the regulations—that higher
amount.

Section 96 of the National Credit
Code

not applicable.

Section 101 of the National Credit
Code

the value of the credit contract,
mortgage, guarantee or consumer
lease to which the order relatesis
not more than:

(a) $40,000; or
(b) if ahigher amount is prescribed
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Ordersfor which small claims proceduretriggered

Item  Anorder iscovered by this

subsection if it ismade under ...

but only if (if applicable) ...

by the regulations—that higher
amount.

10

Section 106 of the National Credit
Code

the order is for an amount that is not
more than:

() $40,000; or
(b) if ahigher amount is prescribed

by the regulations—that higher
amount.

11

Subsection 107(3) of the National
Credit Code

the order is for an amount that is not
more than:

(a) $40,000; or
(b) if ahigher amount is prescribed

by the regulations—that higher
amount.

12

Section 108 of the National Credit
Code

the value of the credit contract,
mortgage, guarantee or consumer
lease to which the order relatesis
not more than:

(a) $40,000; or
(b) if ahigher amount is prescribed

by the regulations—that higher
amount.

13

Section 118 of the National Credit
Code

the order is for an amount that is not
more than:

(a) $40,000; or
(b) if ahigher amount is prescribed

by the regulations—that higher
amount.

(3) Thevalue of a credit contract, mortgage, guarantee or consumer

leaseis:

(&) worked out in accordance with the regulations; or
(b) if there are no regulationsin force for the purposes of

paragraph (a):
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(4)

©)

(6)

(7)

(8)

(i) for acredit contract—the amount of credit that has been,
or may be, provided under the contract; and
(if) for amortgage—the amount of credit that has been, or
may be, provided under the credit contract to which the
mortgage relates; and
(iii) for aguarantee—the amount of credit that has been, or
may be, provided under the credit contract to which the
guarantee relates; and
(iv) for aconsumer lease—the amount payable under the
consumer lease, as referred to in paragraph 170(1)(b) of
the National Credit Code.

Court may make ancillary or consequential orders

To avoid doubt, the court may make any ancillary or consequential
ordersit considers appropriate in relation to the orders made under
the provisions referred to in subsection (2). The limitsreferred to in
column 3 of the table do not apply to those ancillary or
consequential orders.

Procedure

In small claims proceedings, the court is not bound by any rules of
evidence and procedure and may act:

(@) inaninformal manner; and

(b) without regard to legal forms and technicalities.

At any stage of the small claims proceedings, the court may amend
the papers commencing the proceedings if sufficient notice is given
to any party adversely affected by the amendment.

Legal representation

A party to small claims proceedings may be represented in the
proceedings by alawyer only with the leave of the court.

If the court grants leave for a party to the proceedings to be
represented by a lawyer, the court may, if it considers appropriate,
do so subject to conditions designed to ensure that no other party is
unfairly disadvantaged.
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(9) For the purposes of this section, a person is taken not to be
represented by alawyer if the lawyer is an employee or officer of
the person.

200 Costsonly if proceedings brought vexatiously etc.

(D In proceedings that:
(a) aredealt with as small claims proceedings (see section 199);
or
(b) relateto section 74 or 96 of the National Credit Code (which
deal with hardship and postponement orders);
a party to the proceedings may be ordered by the court to pay costs
incurred by another party to the proceedings only in accordance
with subsection (2).

(2) The party may be ordered to pay the costs only if:

(a) the court is satisfied that the party brought the proceedings
vexatiously or without reasonabl e cause; or

(b) the court is satisfied that the party’ s unreasonable act or
omission caused the other party to incur the costs.

201 Civil proceedings not to be stayed

No civil proceedings under this Act are to be stayed merely
because the proceedings disclose, or arise out of, the commission
of an offence.

202 Standard of proof in civil proceedings

If, in proceedings (other than proceedings for an offence), it is
necessary to establish, or for the court to be satisfied, for any
purpose relating to a matter arising under this Act, that:
(a) aperson has contravened a provision of this Act; or
(b) default has been made in complying with a provision of this
Act; or
(c) an act or omission was unlawful because of a provision of
this Act; or
(d) aperson hasbeen in any way, by act or omission, directly or
indirectly, knowingly concerned in or party to a
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contravention, or adefault in complying with, a provision of
this Act;
it issufficient if the matter referred to in paragraph (a), (b), (c) or
(d) is established, or the court is so satisfied on the balance of
probabilities.
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Division 3—Criminal proceedings

Subdivision A—Application of thisDivision

203 Application of this Division

(1) ThisDivision appliesto the exclusion of sections 68, 70 and 70A
of the Judiciary Act 1903.

(2) However, this Division does not limit the application of the
provisions of the Judiciary Act 1903 (other than sections 68, 70
and 70A). In particular, it does not limit the application of
subsection 39(2) of that Act in relation to criminal matters arising
under this Act.

(3) Despite anything elsein this Division, jurisdiction is conferred on
the courts of a Territory only to the extent that the Constitution
permits.

Subdivision B—Conferral of criminal jurisdiction

204 Criminal jurisdiction of courts

Cross-vesting of criminal jurisdiction of courts

(1) Subject to this section, if acourt of a State or Territory exercises
jurisdiction in relation to a matter covered by subsection (2) in
relation to offenders or persons (State offenders) charged with
offences against the laws of the State or Territory, the court has the
equivalent jurisdiction in relation to offenders or persons charged
with offences against this Act.

(2) The matters covered by this subsection are as follows:
(@) the summary conviction of State offenders;
(b) their examination and commitment for trial on indictment;
(c) their trial and conviction on indictment;
(d) their sentencing, punishment and release;

210
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(e) theliability to make reparation in connection with their
offences;

(f) theforfeiture of property in connection with their offences;
(g) the proceeds of their crimes,
(h) the hearing and determination of:
(i) proceedings connected with; or
(ii) appealsarising out of; or
(iii) appeals arising out of proceedings connected with;
any trial or conviction referred to in paragraph (a), (b) or (c),
or any matter of akind referred to in paragraph (d), (e), (f) or
(9).

Certain aspects of jurisdiction to be exercised only by magistrate

(3) Only amagistrate may exercise the jurisdiction conferred by
subsection (1) in relation to the summary conviction, or
examination and commitment for trial, of any person.

Person who pleads guilty to an indictable offence may be
sentenced or otherwise dealt with without trial

(4) Thejurisdiction conferred by subsection (1) includes jurisdictionin
accordance with provisions of arelevant criminal law of a State or
Territory, and:

(@) thereferencein paragraph (2)(h) to “any trial or conviction”
includes areference to any conviction or sentencing in
accordance with the provisions of arelevant criminal law;
and

(b) unlessthe contrary intention appears, areferenceto
jurisdiction conferred by subsection (1) includes a reference
to such included jurisdiction.

(5 Relevant criminal law means alaw providing that if, in
proceedings before a court, a person pleads guilty to a charge for
which the person could be prosecuted on indictment, the person
may be committed, to a court having jurisdiction to try offences on
indictment, to be sentenced or otherwise dealt with without being
tried in that last-mentioned court.
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(6)

(7)

(8)

(9)

(10)

A person may be dealt with in accordance with arelevant criminal
law even if, apart from this section, the offence concerned:
(a8 would be required to be prosecuted on indictment; or

(b) would be required to be prosecuted either summarily or on
indictment.

For the purposes of the application of arelevant criminal law as
provided by subsection (4):

(a) areferencein that law to an indictable offence is taken to
include areference to an offence that may be prosecuted on
indictment; and

(b) in order to determine the sentence that may be imposed on a
person by a court pursuant to the relevant criminal law, the
person is taken to have been prosecuted and convicted on
indictment in that court.

Jurisdiction in relation to summary offencesis unlimited

Subject to subsection (10), the jurisdiction conferred on a court of a
State or Territory by subsection (1) is conferred despite any limits
asto locality of the jurisdiction of that court under the law of that
State or Territory.

Court may decline to exercisejurisdiction in relation to summary
offences

If:

(a) jurisdiction isconferred on a court of a State or Territory in
relation to the summary conviction of persons charged with
offences against this Act by subsection (1); and

(b) thecourt is satisfied that it is appropriate to do so, having
regard to all the circumstances (including the public interest);

the court may decline to exercise that jurisdiction in relation to an
offence committed in another State or Territory.

Limitson jurisdiction in relation to indictable offences

Thejurisdiction conferred on a court of a State or Territory by
subsection (1) in relation to:

(@) the examination and commitment for trial on indictment; and

212
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(b) thetrial and conviction on indictment;

of offenders or persons charged with offences against this Act is
conferred only in relation to:

(c) offences committed outside Australia (not including the
coastal seq); and

(d) offences committed, begun or completed in the State or the
Territory concerned.

205 Criminal proceedings—lawsto be applied

Laws to be applied

(1) Subject to this Division, the laws of a State or Territory in relation
to:

(a) the arrest and custody in the State or Territory of offenders or
persons charged with offences; and

(b) criminal procedure in the State or Territory in relation to such
persons; and

(c) therulesof evidence applied in criminal procedure in the
State or Territory in relation to such persons;

apply inthe State or Territory, so far asthey are applicable, to
persons who are charged with offences against this Act.

Meaning of criminal procedure

(2) Criminal procedure means the procedure for:
(a) the summary conviction; and
(b) the examination and commitment for trial on indictment; and
(c) thetrial and conviction on indictment; and

(d) the hearing and determination of appeals arising out of any
such trial or conviction or out of any related proceedings,

of offenders or persons charged with offences, and includes the
procedure for holding accused persons to bail.

206 Criminal proceedings—how taken

(1) Inany proceedings for an offence against this Act, any
information, charge, complaint or application may be laid or made

by:
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(@ ASIC; or
(b) adelegate of ASIC; or

(c) another person authorised in writing by the Minister to bring
the proceedings.

(2) A delegation for the purposes of paragraph (1)(b), or an
authorisation for the purposes of paragraph (1)(c), may relate to all
offences, or to specified offences, against this Act.

(3) Nothing in this section affects the operation of the Director of
Public Prosecutions Act 1983.

207 Certain personsto assist in prosecutions

(1) If aprosecution in relation to an offence against this Act has been
brought, or ASIC is of the opinion that a prosecution in relation to
an offence against this Act ought to be brought, against a person
(the defendant), ASIC may:

(a) if the defendant is anatural person—require any person who
isor was a partner, employee or agent of the defendant; or

(b) if the defendant is abody corporate—require any person who
isor was an officer (within the meaning of the Corporations
Act 2001), employee or agent of the defendant;

to assist in the prosecution, and the person who is so required must
give all assistance in connection with the prosecution that that
person is reasonably able to give.

(2) A person commits an offenceif:

(a) the person is subject to arequirement under subsection (1);
and

(b) the person engages in conduct; and
(c) the conduct contravenes the requirement.

Penalty: 5 penalty units.

(3) Subsection (2) is an offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.

(4) For the purposes of subsection (2), it is adefence if the person:
(@) isthe defendant; or
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(b) isor has been the defendant’ s lawyer.

Note: A defendant bears an evidential burden in relation to the matter in
subsection (4) (see subsection 13.3(3) of the Criminal Code).

(5) If aperson (other than the defendant or a person who is, or has
been, the defendant’ s lawyer) does not comply with a requirement
under subsection (1), the court may, on the application of ASIC,
order the person to comply with the requirement within such time,
and in such manner, as the court orders.

(6) If ASIC makes arequirement under subsection (1) in writing, the
requirement is not alegidative instrument.

208 Privilege against self-incrimination not available to bodies
corporatein criminal proceedings

(1) In proceedingsin acourt when exercising jurisdiction in relation to
acrimina matter arising under this Act, abody corporate is not
entitled to refuse or fail to comply with arequirement:

(a) toanswer aquestion or give information; or
(b) to produce abook or any other thing; or
(c) todoany other act whatever;
on the ground that the answer or information, production of the
book or other thing, or doing that other act might tend:
(d) toincriminate the body (whether in relation to an offenceto
which the proceedings relate or otherwise); or
(e) to makethe body liableto a penalty (whether in relation to
anything to which the proceedings relate or otherwise).

(2) Subsection (1) applies whether or not the body concerned isa
defendant in the proceedings or in any other proceedings.
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Division 4—Proceedings generally

209 ASIC’spower tointervenein proceedings

(1) ASIC may intervenein any proceedings relating to a matter arising
under this Act.

(2) If ASIC intervenesin proceedings referred to in subsection (1),
ASIC istaken to be a party to the proceedings and, subject to this
Act, has al therights, duties and liabilities of such a party.

(3) Without limiting subsection (2), ASIC may appear and be
represented in any proceedings in which it wishes to intervene
pursuant to subsection (1):

(@) by an ASIC staff member; or

(b) by anatural person to whom, or by an officer or employee of
aperson or body to whom or to which, ASIC has del egated
its functions and powers under this Act or such of those
functions and powers as relate to a matter to which the
proceedings relate; or

(c) by alawyer.

210 Evidence of contravention

For the purposes of this Act, a certificate that:

() purports to be signed by the Registrar or other proper officer
of an Australian court; and
(b) states:
(i) that a person was convicted by that court on a specified
day of a specified offence; or
(i) that aperson charged before that court with a specified
offence was, on a specified day, found in that court to
have committed the offence but that the court did not
proceed to convict the person of the offence;
is, unlessit is proved that the conviction was quashed or set aside,
or that the finding was set aside or reversed, as the case may be,
conclusive evidence:
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(c) if subparagraph (b)(i) applies—that the person was convicted
of the offence on that day; and

(d) if the offence was constituted by a contravention of a
provision of alaw—that the person contravened that
provision.

211 Power of court to punish for contempt of court

Nothing in a provision of this Act that provides:
(a) that a person must not contravene an order of the court; or
(b) that a person who contravenes an order of the court
contravenes a provision of this Act or commits an offence;
affects the powers of the court in relation to the punishment of
contempts of the court.
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Chapter 5—Administration

Part 5-1—Registersrelating to credit activities
Division 1—Introduction

212 GuidetothisPart

This Part is about registers relating to credit activities that must be
established and maintained by ASIC.

Division 2 requires ASIC to establish and maintain one or more
registers relating to credit activities. It also deals with how those
registers are to be maintained, and the inspection and public
availability of those registers.
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Division 2—Registersrelating to credit activities

213 Credit registers

ASIC must establish and maintain credit registers

(1) ASIC must establish and maintain one or more registers (the credit
registers) relating to credit activities.

How credit registers are to be maintained

(2) Theregulations may prescribe the way in which the credit registers
must be established or maintained, including the details that ASIC
must enter in the credit registersin relation to the following
persons:

(@) licensees;
(b) persons registered to engage in credit activities under the
Transitional Act;

(c) credit representatives of licensees or persons registered to
engage in credit activities under the Transitional Act;

(d) persons against whom a banning order or disqualification
order is made under Part 2-4;

(e) personswho are banned from engaging in a credit activity
under alaw of a State or Territory;

(f) any other persons prescribed by the regulations.

(3) Without limiting subsection (2), the credit registers:
(@ may be maintained in an electronic form; and
(b) may be maintained as part of, or together with, any register in
relation to financial services maintained under section 922A
of the Corporations Act 2001.

Credit register isnot a legislative instrument

(4) A credit register established under this section is not alegislative
instrument.
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214 Inspection and public availability of credit registers

(1) A person may inspect the credit registers and may make copies of,
or take extracts from, them.

(2) ASIC may make the credit registers, or any part of them, available
to the public on its website or by other means.

(3) Any disclosure necessary for the purposes of this sectionis
authorised by this section.
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Part 5-2—Documentslodged with ASIC or
required by thisAct

Division 1—Introduction

215 GuidetothisPart

This Part deals with the lodging of documents with ASIC. It also
has offences relating to making false statements in documents.

Division 2 deals with how documents are lodged with ASIC and
the approved forms in which the documents must be lodged. It also
deals with ASIC’ s power to refuse to receive documents (in which
case, the documents will not be treated as having been lodged with
ASIC).

Division 3 deals with ASIC’ sregister of documents that have been
lodged with ASIC.

Division 4 has other provisions relating to documents (such as
offences for making fal se statements in documents lodged with
ASIC or required for the purposes of this Act).
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Division 2—L odgment of documentswith ASIC

216 When documents are lodged with ASIC

(1) A document islodged with ASIC under this Act if the document:

(@) istransmitted to ASIC in an electronic format approved by
ASIC; or

(b) if ASIC approves another manner for the lodgment of a
document with ASIC—is given to ASIC in that manner.

(2) However, adocument is not lodged with ASI C under this Act if
ASIC refuses to receive the document under subsection 218(1).

Note: Subsection 232(3) provides for when a compliance certificate under
section 53 is taken not to be lodged with ASIC.

(3) If adocument islodged with ASIC, then any other material that is
lodged with the document as required by this Act or an approved
form is taken to be included in that document.

Note: For example, this subsection means that a person will contravene
section 225 if the person makes a false or misleading statement in the
other material.

217 Approved formsfor documentsto belodged with ASIC

(1) A document that this Act requiresto be lodged with ASIC in an
approved form must, if ASIC has approved aform for the
document:

(&) beinthe approved form; and

(b) include the information, statements, explanations or other
matters required by the form; and

(c) be accompanied by any other material required by the form.

(2 If:
(a) this Act regquires adocument to be lodged with ASIC in an
approved form; and
(b) aprovision of this Act either specifies, or provides for
regulations to prescribe, information, statements,
explanations or other matters that must be included in the
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document, or other materia that must accompany the
document;

that other provision is not taken to exclude or limit the operation of
subsection (1) in relation to the approved form (and so the
approved form may also require information etc. to be included in
the form or material to accompany the form).

218 ASIC may refuseto receive document etc.

ASIC may refuse to receive document etc.

(1) If ASIC considersthat a document submitted to ASIC for lodgment
under this Act:

() contains matter contrary to law; or

(b) contains matter that, in amaterial particular, isfalse or
misleading in the form or context in which it is included; or

(c) isincomplete; or

(d) contravenesthisAct; or

(e) containsan error, ateration or erasure;
ASIC may refuse to receive the document and may make a request
under subsection (2).

Note: The effect of ASIC refusing to receive the document is that the
document is not lodged with ASIC (see subsection 216(2)).
(2) For the purposes of subsection (1), ASIC may request:

(a) that the document be appropriately amended or completed
and resubmitted; or

(b) that afresh document be submitted in its place; or

(c) if the document isincomplete—that a supplementary
document in the approved form be lodged.

Notice to provide further document or information

(3) ASIC may give awritten notice to a person who submits a
document (the first document) for lodgment under this Act,
requiring the person to:

(&) giveto ASIC any other document; or
(b) giveto ASIC any information;
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that ASIC considers necessary in order to form an opinion asto
whether it may refuse to receive the first document.

Notice must specify day by which person must comply

(4) The notice must specify the day by which the person must comply
with the notice (which must be a reasonabl e period after the notice
isgiven). ASIC may extend the day by giving awritten notice to
the person.

Requirement to comply with notice

(5) The person must comply with the notice within the time specified
in the notice.

Civil penalty: 2,000 penalty units.
Strict liability offence

(6) A person commits an offenceif:

(a) the personis subject to arequirement under subsection (5);
and

(b) the person engages in conduct; and
(c) the conduct contravenes the requirement.

Criminal penalty: 50 penalty units, or 1 year imprisonment, or
both.

(7) Subsection (6) is an offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.
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Division 3—ASI C’sregister of documents

219 Register of documentslodged with ASIC

ASIC may maintain document registers

(1) ASIC may establish and maintain one or more registers (the
document registers) of documents that have been lodged with
ASIC under thisAct.

How document registersto be maintained

(2) ASIC may establish and maintain the document registersin any
form it considers appropriate.

(3) Without limiting subsection (2), the document registers may be
maintained in an electronic form.

No entitlement to inspect document registers

(4) ASICisnot required to:

(a) permit personsto inspect the document registers, or make
copies of, or take extracts from, the document registers; or

(b) make any part of the document registers available to the
public.

Document register is not a legislative instrument

(5) A document register established under this section isnot a
legislative instrument.

220 ASIC may require person to give information for document
registers

Notice to person to give information

(1) If information about a person is included on the document
registers, ASIC may, at any time, give the person awritten notice
requiring the person to give to ASIC specified information about
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the person, being information of the kind included on the document
registers.

Notice must specify day by which person must comply

(2) The notice must specify the day by which the person must comply
with the notice (which must be a reasonabl e period after the notice
isgiven). ASIC may extend the day by giving awritten notice to
the person.

Requirement to comply with notice

(3) The person must comply with the notice within the time specified
in the notice.

Civil penalty: 2,000 penalty units.
Strict liability offence

(4) A person commits an offenceif:

(a) the personis subject to arequirement under subsection (3);
and

(b) the person engages in conduct; and
(c) the conduct contravenes the requirement.

Criminal penalty: 50 penalty units, or 1 year imprisonment, or
both.

(5) Subsection (4) is an offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.

221 Written document setting out information from document
registersisprimafacie evidence of matters

(1) ASIC may, by using amechanical, electronic or other device for
processing data, prepare a written document that sets out
information obtained by ASIC from the document registers.

(2) Inproceedingsin acourt, awritten document that purports to be a
document prepared by ASIC under subsection (1) is admissible as
prima facie evidence of the mattersin the document.
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(3) A written document need not be certified by ASIC, or signed, in
order to be taken to purport to have been prepared by ASIC.
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Division 4—Other provisionsrelating to documents lodged
with ASIC or required under thisAct

222 Certified copy or extract of document lodged with ASIC is
admissiblein evidence

(2) Inproceedingsin acourt, acopy of, or extract from, any document
lodged with ASIC under this Act, and certified by ASIC, is
admissible in evidence as of equal validity with the original
document.

(2) Thereferencein subsection (1) to a document includes, if a copy of
that document has been included in the document register by
ASIC, areferenceto that copy.

223 ASIC may destroy or dispose of certain documents

ASIC may destroy or otherwise dispose of any document that is
lodged with ASIC under this Act if:

(@) ASIC considersthat it isno longer necessary or desirable to
retainit; and
(b) either of the following apply:

(i) it hasbeenin ASIC's possession for the period
prescribed by the regulations;

(if) acopy of the document has been included in the
document register.

224 Court may order lodgment of document etc.

(1) If aperson hasfailed to comply with:
(a) any provision of this Act that requires the lodgment of any
document with ASIC; or

(b) any request of ASIC under subsection 218(2) (which deals
with requests to resubmit documents etc.);

ASIC may give the person awritten notice requiring the person to
comply with the requirement or request within 14 days.
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(2) If the person does not comply with the notice within 14 days, the
court may, on an application by ASIC, make an order directing the
person to comply with the requirement or request.

(3) The order may providethat al costs of and incidental to the
application are to be borne by one or more of the following:

(@) the person;
(b) if the person isabody corporate—a director, secretary or

senior manager of the body corporate who is responsible for
the failure to comply;

(c) if the personisa partnership or the trustees of atrust—a
partner or trustee who is responsible for the failure to
comply.

225 Offencesrelating to documentslodged with ASIC etc.

Documents this section applies to

(1) This section applies to the following documents:
(&) any document required under or for the purposes of this Act;

(b) any document lodged with or submitted to ASIC under or for
the purposes of this Act.

Requirement where person knows matter isfalse or misleading

(2) A person must not:

(&) make, or authorise the making of, a statement in the
document if the person knows, or is reckless as to whether,
the statement:

(i) isfalseinamateria particular or materially miseading;

or

(if) has omitted from it a matter or thing the omission of
which renders the document materially misleading; or

(iii) isbased on information that isfalsein a material
particular or materially misleading, or has omitted from
it amatter or thing the omission of which rendersthe
document materially misleading; or

(b) omit, or authorise the omission of, a matter from the
document if the person knows, or is reckless as to whether,
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without the matter, the document isfalsein amateria
particular or materially misleading.

Civil penalty: 2,000 penalty units.
Offences

(3) A person commits an offenceif:

(@) the person makes, or authorises the making of, a statement in
the document; and
(b) the person knows that the statement:
(i) isfalseinamateria particular or materially miseading;
or
(if) has omitted from it a matter or thing the omission of
which renders the document materially misleading; or

(iii) isbased oninformation that isfalsein amaterial
particular or materially misleading, or has omitted from
it amatter or thing the omission of which renders the
document materially misleading.

Criminal penalty: 200 penalty units, or imprisonment for 5
years, or both.

(4) A person commits an offenceif:

(@) the person omits, or authorises the omission of, a matter from
the document; and

(b) the person knows that, without the matter, the document is
falsein amaterial particular or materially misleading.

Criminal penalty: 200 penalty units, or imprisonment for 5
years, or both.

Requirement to take reasonabl e steps

(5) A person must take reasonable steps to ensure that the person does
not:

(@) make, or authorise the making of, a statement in the
document that:
() isfalseinamateria particular or materially miseading;
or

230
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(ii) has omitted from it a matter or thing the omission of
which renders the document materially misleading; or

(iii) isbased on information that isfalse in amaterial
particular or materially misleading, or has omitted from
it amatter or thing the omission of which rendersthe
document materially misleading; or

(b) omit, or authorise the omission of, a matter from the
document, without which the document isfalsein a material
particular or materially misleading.

Civil penalty: 2,000 penalty units.
Offence

(6) A person commits an offenceif:

(a) the personis subject to arequirement under subsection (5);
and

(b) the person engages in conduct; and
(c) the conduct contravenes the requirement.

Criminal penalty: 5 penalty units.

(7) Subsection (6) is an offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.

Approval of document taken to be authorisation

(8) For the purposes of this section, if a person votesin favour of a
resol ution approving, or otherwise approves, the document, the
person is taken to have authorised:

(a) the making of any statement in the document; and
(b) the omission of any matter from the document.
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Part 5-3—Concealment or falsification of credit
books

Division 1—Introduction

226 GuidetothisPart

This Part deals with the concealment or falsification of credit
books.

Division 2 includes requirements not to conceal or falsify credit
books, and a requirement to take precautions against the
falsification of credit books.
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Division 2—Prohibitionsrelating to the concealment or
falsification of credit books

227 Concealing etc. of credit books

Prohibition on concealing credit books etc.

(1) A person must not:
(&) conceal, destroy, mutilate or alter a credit book; or
(b) send acredit book out of this jurisdiction.

Civil penalty: 2,000 penalty units.
Offence

(2) A person commits an offenceif:

(a) the person is subject to arequirement under subsection (1);
and

(b) the person engages in conduct; and
(c) the conduct contravenes the requirement.

Criminal penalty: 50 penalty units, or 6 months imprisonment,
or both.

Defence

(3) For the purposes of subsections (1) and (2), it is adefenceif the
person did not act with intent to:
(a) defraud; or
(b) prevent, delay or obstruct the carrying out of an examination,
investigation or audit, or the exercise of a power, under this
Act.
Note: For the purposes of subsection (2), a defendant bears an evidential

burden in relation to the matter in subsection (3) (see subsection
13.3(3) of the Criminal Code).
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Meaning of credit book

(4) Credit book means:
(@) abook (by whatever name it is known) that this Act requires
to be kept; or
(b) adocument that is:
(i) prepared; or
(ii) lodged with or submitted to ASIC; or
(iii) givento aperson;
under, or for the purposes of, this Act; or

(c) abook relating to the credit activities engaged in by a
licensee or a credit representative; or

(d) afinancial record.

228 Falsification of credit books

Requirementsin relation to falsification of credit books

(1) A person must not engage in conduct that resultsin the falsification
of acredit book.

Civil penalty: 2,000 penalty units.
Offence

(2) A person commits an offenceif:
(a) the person engages in conduct; and
(b) the conduct resultsin the falsification of a credit book.

Criminal penalty: 50 penalty units, or 6 months imprisonment,
or both.

Defence

(3) For the purposes of subsections (1) and (2), it isadefenceif:
(@) the person acted honestly; and

(b) in all the circumstances, the act or omission constituting the
offence should be excused.

234 National Consumer Credit Protection Act 2009 No. 134, 2009



Administration Chapter 5
Conceament or falsification of credit books Part 5-3
Prohibitions relating to the concealment or falsification of credit books Division 2

Section 229

Note: For the purposes of subsection (2), a defendant bears an evidential
burden in relation to the matter in subsection (3) (see subsection
13.3(3) of the Criminal Code).

229 Precautions against falsification of credit books

Requirement to take precautions against falsification

(1) A personwho isrequired by this Act to keep a credit book must
take reasonabl e steps to:

(a) guard against the falsification of the credit book; and
(b) facilitate the discovery of any falsification of the credit book.

Civil penalty: 2,000 penalty units.
Offence

(2) A person commits an offenceif:

(a) the personis subject to arequirement under subsection (1);
and

(b) the person engagesin conduct; and
(c) the conduct contravenes the requirement.

Criminal penalty: 50 penalty units, or 6 months imprisonment,
or both.
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Part 5-4—Feesimposed by the National Consumer
Credit Protection (Fees) Act 2009

Division 1—Introduction

230 GuidetothisPart

This Part deals with fees imposed by the National Consumer
Credit Protection (Fees) Act 2009.

Division 2 includes provisions relating to fees, including the
payment of fees, the lodgment of documents or doing of acts
without the payment of fees, and the waiver or refund of fees.

236 National Consumer Credit Protection Act 2009 No. 134, 2009



Administration Chapter 5
Fees imposed by the National Consumer Credit Protection (Fees) Act 2009 Part 5-4
Fees imposed by the National Consumer Credit Protection (Fees) Act 2009 Division 2

Section 231

Division 2—Feesimposed by the National Consumer
Credit Protection (Fees) Act 2009

231 Feesare payabletothe Commonwealth

The feesimposed under the National Consumer Credit Protection
(Fees) Act 2009 in relation to this Act are payable to the
Commonwealth.

232 Lodgment of document without payment of fee

(1) This section applies where:
(a) afeeispayable under section 231 for the lodgment of a
document under this Act; and
(b) the document was submitted for lodgment without payment
of the fee.

(2) The document is not taken not to have been lodged merely because
of non-payment of the fee.

(3) Despite subsection (2), a compliance certificate that is required to
be lodged under section 53 is taken not to have been lodged until
thefeeis paid.

233 Doing act without payment of fee

If afeeispayable under section 231 for a matter involving the
doing of an act by the Minister or ASIC under this Act, the
Minister or ASIC may refuse to do that act until the fee is paid.

234 Effect of sections 232 and 233

Sections 232 and 233 have effect despite anything in another Part
of thisAct.
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235 Waiver and refund of fees

Nothing in this Division or the National Consumer Credit
Protection (Fees) Act 2009 prevents the Commonweal th from:

(a) waiving or reducing, in aparticular case or in particular
classes of cases, fees that would otherwise be payable under
this Act; or

(b) refunding, in whole or in part, in aparticular case or in
particular classes of cases, fees paid under this Act.

236 Debtsduetothe Commonwealth

ASIC may, on behalf of the Commonwealth, recover a debt due
under this Division.

237 Payment of fee does not give right to inspect or search

To avoid doubt, nothing in this Division, and nothing done under
this Division:
(@) imposes on ASIC aduty to allow the inspection or search of
aregister or document, or to make available information; or
(b) confersaright to inspect or search aregister or document or
to have information made available;
under this Act except so far as such aduty or right would, but for
the effect of section 233, exist under a provision of another Part of
this Act or under some other law.

238 National Consumer Credit Protection Act 2009 No. 134, 2009



Administration Chapter 5
Other administrative matters Part 5-5
Introduction Division 1

Section 238

Part 5-5—O0ther administrative matters
Division 1—Introduction

238 GuidetothisPart

This Part includes miscellaneous provisions relating to
administrative matters.
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Division 2—Other administrative matters

239 ASIC hasgeneral administration of this Act

Subject to the ASIC Act, ASIC has the general administration of
this Act.

240 Obstructing or hindering ASIC etc.

(1) A person must not engage in conduct that resultsin the obstruction
or hindering of ASIC, or any other person, in the performance of a
function or the exercise of a power under this Act.

Civil penalty: 2,000 penalty units.

(2) A person commits an offenceif:
(a) the person engages in conduct; and

(b) the conduct resultsin the obstruction or hindering of ASIC,
or any other person, in the performance of afunction or the
exercise of a power under this Act.

Criminal penalty: 100 penalty units, or imprisonment for 2
years, or both.

(3) For the purposes of subsections (1) and (2), it isadefenceif the
person has a reasonable excuse.

Note: For the purposes of subsection (2), a defendant bears an evidential
burden in relation to the matter in subsection (3) (see subsection
13.3(3) of the Criminal Code).

241 Approved codes of conduct

(1) ASIC may, on application, approve codes of conduct that relate to
any aspect of the activities of:

(@) licensees; or

(b) credit representatives,
being activitiesin relation to which ASIC has aregulatory
responsibility. The approval must be in writing.
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(2) ASIC may, on application, approve avariation of an approved code
of conduct. The approval must be in writing.

(3) ASIC must not approve a code of conduct, or avariation of a code
of conduct, unlessit is satisfied that:

(a) the code of conduct, or the code of conduct as proposed to be
varied, is not inconsistent with this Act or any other law of
the Commonwealth under which ASIC has regulatory
responsibilities; and

(b) itisappropriate to approve the code of conduct or variation,
having regard to the following matters:

(i) the ability of the applicant to ensure that persons who
hold out that they comply with the code of conduct will
comply with the code of conduct as in force from time
totime;

(i) the desirability of codes of conduct being harmonised to
the greatest extent possible;

(iii) any other matter ASIC considers relevant.

(4) ASIC may revoke an approval of acode of conduct:
(a) on application by the person who applied for the approval; or
(b) if ASICisnolonger satisfied as referred to in subsection (3).
The revocation must be in writing.

(5) Thefollowing are legidative instruments:
(&) an approval of acode of conduct under subsection (1);
(b) an approval of avariation of a code of conduct under
subsection (2);
(c) arevocation of acode of conduct under subsection (4).

242 ASIC may arrange for use of computer programsto make
decisions

(1) ASIC may arrange for the use, under ASIC’ s control, of computer
programs for any purposes for which ASIC may make decisions
under this Act.
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(2) A decision made by the operation of a computer program under an
arrangement made under subsection (1) is taken to be adecision
made by ASIC.

243 Qualified privilegefor information given to ASIC

(1) A person has qualified privilege in relation to the giving of any
information to ASIC:
(a) that the person isrequired or expressly permitted to give
under this Act; or
(b) that relatesto a contravention, or possible contravention, of
the credit legidation; or
(c) that relatesto a matter that is relevant to adecision of ASIC
under:
(i) section 37 (which deals with when ASIC must grant a
licence); or
(i) section 54 or 55 (which deal with ASIC's powersto
suspend or cancel licences); or
(iii) subsection 80(1) (which deals with ASIC’s power to
make banning orders).

(2) A person who has qualified privilege under subsection (1) in
relation to conduct is also not liable for any action based on breach
of confidencein relation to that conduct.

(3) The protections given by this section to a person in relation to
conduct extend to representatives of the person.

244 ASIC certificateis prima facie evidence of matters

(1) ASIC may issue a certificate stating that a requirement of this Act
specified in the certificate:
(a) had or had not been complied with at a date or within a
period specified in the certificate; or
(b) had been complied with at a date specified in the certificate
but not before that date.

(2) In proceedingsin acourt, acertificate issued by ASIC under
subsection (1) is admissible as prima facie evidence of the matters
stated in the certificate.
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245 Operator of approved external dispute resolution scheme may
giveinformation to ASIC

The operator of an approved external dispute resolution scheme
may give information to ASIC about:

(@) aperson becoming a member of the scheme; or
(b) aperson ceasing to be amember of the scheme.

National Consumer Credit Protection Act 2009 No. 134, 2009 243



Chapter 6 Compliance and enforcement
Part 6-1 Investigations
Division 1 Introduction

Section 246

Chapter 6—Compliance and enforcement

Part 6-1—I nvestigations
Division 1—Introduction

246 GuidetothisPart

This Part is about investigations made by ASIC.

Division 2 includes powers of ASIC to make investigations. ASIC
may make investigations in certain circumstances for the due
administration of the Commonwealth credit legislation. The
Minister may also direct ASIC to investigate mattersin certain
circumstances.

Division 2 aso deals with reports about investigations.
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Division 2—Investigations

247 General powersof investigation

(1) ASIC may make such investigation as it considers expedient for
the due administration of the Commonwealth credit legislation if it
has reason to suspect that there may have been committed:

(&) acontravention of the credit legislation; or
(b) acontravention of alaw of the Commonwealth, or of alaw of
areferring State or a Territory, being a contravention that:

(i) concerns the management, conduct or affairs of a
licensee, credit representative or other person who
engages, or has engaged, in a credit activity; or

(ii) involvesfraud or dishonesty and relatesto a credit
activity engaged in by a person, or a credit contract,
mortgage, guarantee or consumer lease.

248 Minister may direct investigations

(D) If, inthe Minister’s opinion, it isin the public interest in relation to
thisjurisdiction for a particular matter to which subsection (2)
applies to be investigated, he or she may by writing direct ASIC to
investigate that matter.

(2) Thissubsection applies to a matter relating to any of the following:

(a) an alleged or suspected contravention of the Commonwealth
credit legislation;

(b) an alleged or suspected contravention of alaw of the
Commonwealth, or alaw of areferring State or a Territory,
being a contravention that:

(i) concerns the management, conduct or affairs of a
licensee, credit representative or other person who
engages, or has engaged, in a credit activity; or

(ii) involvesfraud or dishonesty and relates to a credit
activity engaged in by a person, or a credit contract,
mortgage, guarantee or consumer lease;

(c) acredit activity engaged in by a person.
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(3) ASIC must comply with adirection under subsection (1).

(4) A direction under subsection (1) does not prevent ASIC from

delegating afunction or power.

(5) A direction under subsection (1) is not alegidlative instrument.

249 Interim report on investigation

(1) If, inthe course of an investigation under this Part, ASIC forms the

opinion that:
(a) aserious contravention of alaw of the Commonwealth, or a
law of areferring State or a Territory, has been committed; or

(b) to prepare an interim report about the investigation would
enable or assist the protection, preservation or prompt
recovery of property; or

(c) thereisan urgent need for the Commonwealth credit
legidation to be amended;

it must prepare an interim report that relates to the investigation
and sets out:

(d) if paragraph (@) applies—its findings about the contravention,
and the evidence and other material on which those findings
are based; or

(e) if paragraph (b) applies—such matters as, in its opinion, will
30 enable or assist; or

(f) if paragraph (c) applies—its opinion about amendment of
that legidlation, and its reasons for that opinion;

and such other matters relating to, or arising out of, the
investigation as it considers appropriate.

(2) ASIC may prepare an interim report about an investigation under

this Part and must do so if the Minister so directs.

(3) A report under subsection (2) must set out such matters relating to,

or arising out of, the investigation as ASIC considers appropriate
or the Minister directs.

(4) Aninterim report prepared under this section is not alegislative

instrument.

246
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250 Final report on investigation

(1) Attheend of an investigation under section 247, ASIC may
prepare areport about the investigation and must do so if the
Minister so directs.

(2) Attheend of aninvestigation under section 248, ASIC must
prepare areport about the investigation.

(3) A report under this section must set out:
(8 ASIC'sfindings about the matters investigated; and
(b) the evidence and other material on which those findings are
based; and
(c) such other matters relating to, or arising out of, the
investigation as ASIC considers appropriate or the Minister
directs.

(4) A direction under subsection (1) is not alegidlative instrument.

(5) A report prepared under this section is not alegislative instrument.

251 Distribution of report

(1) Assoon as practicable after preparing areport under this Part,
ASIC must give acopy of the report to the Minister.

(2) If areport, or part of areport, under this Part relates to a serious
contravention of alaw of the Commonwealth, or alaw of a
referring State or a Territory, ASIC may give a copy of the whole
or a part of the report to:

() the Australian Federal Police; or

(b) the Chief Executive Officer of the Australian Crime
Commission or amember of the staff of the ACC (within the
meaning of the Australian Crime Commission Act 2002); or

(c) the Director of Public Prosecutions; or

(d) an agency, authority, body or person prescribed by the
regulations.

(3) If areport, or part of areport, under this Part relates to a person’s
affairsto amaterial extent, ASIC may, at the person’s request or of
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its own motion, give to the person a copy of the report or of part of
the report.

(4) The Minister may cause the whole or a part of areport under this
Part to be printed and published.
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Part 6-2—Examination of persons
Division 1—Introduction

252 GuidetothisPart

This Part is about the examination of persons by ASIC.

Division 2 alows ASIC to examine a person if ASIC suspects or
believes, on reasonable grounds, that the person can give
information relevant to an investigation under Part 6-1.

Division 2 also includes rules relating to the procedure for
examination of persons by ASIC.
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Division 2—Examination of persons

253 Notice requiring appear ance for examination

(1) Thissection appliesif ASIC, on reasonable grounds, suspects or
believes that a person can give information relevant to a matter that
itisinvestigating, or isto investigate, under Part 6-1.

(2) ASIC may, by written notice given to the person in the form
prescribed by the regulations, require the person:
(a) togiveto ASIC all reasonable assistance in connection with
the investigation; and
(b) to appear before a specified ASIC member or ASIC staff
member for examination on oath and to answer questions.

Note: Failure to comply with a requirement made under this subsection is an
offence (see section 290).
(3) A notice given under subsection (2) must:

(a) state the genera nature of the matter referred to in
subsection (1); and

(b) set out the effect of subsection 257(1) and section 295.

254 Proceedings at examination

The remaining provisions of this Part apply if, pursuant to a
reguirement made under section 253 for the purposes of an
investigation under Part 6-1, a person (the examinee) appears
before another person (the inspector) for examination.

255 Requirements made of examinee

(1) Theinspector may examine the examinee on oath or affirmation
and may, for that purpose:

(&) require the examinee to either take an oath or make an
affirmation; and

(b) administer an oath or affirmation to the examinee.

Note: Failure to comply with a requirement made under this subsection is an
offence (see section 290).
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(2) An offence under subsection 290(2) relating to subsection (1) of
this section is an offence of strict liability.

Note: For strict liability, see section 6.1 of the Criminal Code.

(3) The oath or affirmation to be taken or made by the examinee for
the purposes of the examination is an oath or affirmation that the
statements that the examinee will make will be true.

(4) Theinspector may require the examinee to answer a question that
is put to the examinee at the examination and is relevant to a matter
that ASIC isinvestigating, or isto investigate, under Part 6-1.

Note: Failure to comply with a requirement made under this subsection is an
offence (see section 290).

256 Examination totake placein private

(1) The examination must take place in private and the inspector may
give directions about who may be present during it, or during a part
of it.

(2) A person must not be present at the examination unless he or she:
(a) isthe inspector, the examinee or an ASIC member; or
(b) isan ASIC staff member approved by ASIC; or
(c) isentitled to be present by virtue of:
(i) adirection under subsection (1); or
(ii) subsection 257(1).

Criminal penalty: 10 penalty units, or 3 months imprisonment,
or both.
(3) Subsection (2) is an offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.

257 Examinee’ slawyer may attend

(1) The examinee'slawyer may be present at the examination and
may, at such times during it as the inspector determines:

(a) addressthe inspector; and
(b) examine the examinee;
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2

3

about matters about which the inspector has examined the
examinee.

If, in the inspector’ s opinion, a person is trying to obstruct the
examination by exercising rights under subsection (1), the
inspector may require the person to stop addressing the inspector,
or examining the examinee, as the case requires.

Note: Failure to comply with a requirement made under this subsection is an
offence (see section 290).

An offence under subsection 290(3) relating to subsection (2) of
this section is an offence of strict liability.

Note: For strict liability, see section 6.1 of the Criminal Code.

258 Record of examination

(1)

(2)

The inspector may, and must if the examinee so requests, cause a
record to be made of statements made at the examination.

If arecord made under subsection (1) isin writing or is reduced to
writing:

(a) theinspector may require the examinee to read it, or to have
it read to him or her, and may require him or her to sign it;
and

(b) theinspector must, if requested in writing by the examinee to
giveto the examinee a copy of the written record, comply
with the request without charge but subject to such conditions
(if any) as the inspector imposes.

Note: Failure to comply with a requirement made under this subsection is an
offence (see section 290).

(3) An offence under subsection 290(2) relating to paragraph (2)(a) of

this section is an offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.

259 Givingto other persons copiesof record

(1) ASIC may giveacopy of awritten record of the examination, or

such a copy together with a copy of any related book, to a person’s
lawyer if the lawyer satisfies ASIC that the person is carrying on,
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or is contemplating in good faith, proceedings in relation to a
matter to which the examination related.

(2) If ASIC givesacopy to aperson under subsection (1), the person,
or any other person who has possession, custody or control of the
copy or acopy of it, must not, except in connection with preparing,
beginning or carrying on, or in the course of, proceedings:

(a) usethe copy or acopy of it; or

(b) publish, or communicate to a person, the copy, acopy of it,
or any part of the copy’s contents.

Criminal penalty: 10 penalty units, or 3 months imprisonment,
or both.
(3) Subsection (2) is an offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.
(4) ASIC may, subject to such conditions (if any) asit imposes, giveto

aperson a copy of awritten record of the examination, or such a
copy together with a copy of any related book.

260 Copiesgiven subject to conditions

(1) If acopy isgivento aperson under subsection 258(2) or 259(4)
subject to conditions, the person, and any other person who has
possession, custody or control of the copy or acopy of it, must
comply with the conditions.

Criminal penalty: 10 penalty units, or 3 months imprisonment,
or both.

(2) Subsection (1) isan offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.
261 Record to accompany report

(1) If areport about the investigation referred to in section 254 is
prepared under section 250, each record (if any) of the examination
must accompany the report.

) If:
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(@ in ASIC'sopinion, a statement made at an examination is
relevant to any other investigation under Part 6-1; and

(b) arecord of the statement was made under section 258; and

(c) areport about the other investigation is prepared under
section 250;

acopy of the record must accompany the report.

254 National Consumer Credit Protection Act 2009 No. 134, 2009



Compliance and enforcement Chapter 6
Inspection of books and audit information-gathering powers Part 6-3
Introduction Division 1

Section 262

Part 6-3—Inspection of books and audit
infor mation-gathering powers

Division 1—Introduction

262 GuidetothisPart

This Part is about powers of ASIC in relation to the inspection of
books and gathering of information about audits.

Division 2 includes powers of ASIC to inspect books, and to
require persons to produce books or documents, or give
information, in some circumstances.

Division 2 aso alows ASIC to seize books in certain
circumstances, and sets out procedures to be followed in relation to
such aseizure, including in relation to the granting of warrants.
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Division 2—Inspection of books and audit
information-gathering powers

263 When certain powers may be exer cised

A power conferred by this Part (other than sections 264, 265, 269
and 270) may only be exercised:

(a) for the purposes of the performance or exercise of any of
ASIC' sfunctions and powers under the Commonwealth
credit legislation; or

(b) for the purposes of ensuring compliance with the
Commonwealth credit legislation; or

(c) inrelation to an alleged or suspected contravention of the
credit legidlation; or

(d) inrelation to a contravention of alaw of the Commonwealth,
or of alaw of areferring State or a Territory, being a
contravention that:

(i) concerns the management, conduct or affairs of a
licensee, credit representative or other person who
engages, or has engaged, in acredit activity; or

(ii) involvesfraud or dishonesty and relatesto a credit
activity engaged in by a person, or a credit contract,
mortgage, guarantee or consumer |lease; or

(e) for the purposes of an investigation under Part 6-1.

264 ASIC may inspect bookswithout charge

(1) A book that the Commonwealth credit legislation requires a person
to keep must be open for inspection (without charge) by a person
authorised in writing by ASIC.

(2) A person (the authorised person) authorised under this section
may require a person in whose possession, custody or control the
book is to make the book available for inspection by the authorised
person.

Note: Failure to comply with arequirement made under this subsectionis an
offence (see section 290).
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(3) An offence under subsection 290(2) relating to subsection (2) of
this section is an offence of strict liability.

Note: For strict liability, see section 6.1 of the Criminal Code.

(4) Anauthorisation under this section may be of general application
or may be limited by reference to the books to be inspected.

265 Noticeto auditor s concer ning infor mation and books

(1) Subject to subsection (2), ASIC may give an auditor who prepares
an audit report required under the Commonwealth credit legidlation
awritten notice requiring the auditor:

(a) to give specified information; or

(b) to produce specified books;
to a specified ASIC member or ASIC staff member at a specified
place and time.

Note: Failure to comply with a requirement made under this subsection is an
offence (see section 290).

(2) The power in subsection (1) may only be exercised:

(a) for the purposes of ascertaining compliance with audit
requirements under the Commonwealth credit legislation; or

(b) inrelation to an aleged or suspected contravention of audit
reguirements under the Commonwealth credit legislation; or

(c) inrelation to an alleged or suspected contravention of alaw
of the Commonwealth, or of alaw of areferring State or a
Territory, being a contravention that:

(i) concerns the management, conduct or affairs of a
licensee, credit representative or other person who
engages, or has engaged, in a credit activity; or

(ii) involvesfraud or dishonesty and relatesto a credit
activity engaged in by a person, or a credit contract,
mortgage, guarantee or consumer |lease; or

(d) for the purposes of an investigation under Part 6-1 relating to
a contravention referred to in paragraph (b) or (c).

(3) Without limiting subsection (1), a notice under that subsection may
specify information or books that relate to any or al of the
following:
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(a) the policiesrelating to audit that the auditor has adopted or
proposes to adopt, or the procedures relating to audit that the
auditor has put in place or proposes to put in place;

(b) audits the auditor has conducted or proposes to conduct or in
which the auditor has participated or proposes to participate;

(c) any other matter pertaining to audit that is prescribed by the
regulations for the purposes of this paragraph.

(4) Without limiting subsection (1), a notice under that subsection may
require the auditor to give information or produce books even if
doing so would involve a breach of an obligation of confidentiality
that the auditor owes an audited person.

(5) ASIC may, by written notice to an auditor who has received a
notice under subsection (1), extend the period within which the
auditor must give the information or produce the books to which
the notice under that subsection relates.

266 Noticeto produce books about credit activities

ASIC may giveto:
(a) apersonwho engagesin a credit activity (either alone or
together with any other person or persons); or
(b) aperson who, in ASIC’s opinion, has been a party to
engaging in acredit activity; or
(c) arepresentative, banker, lawyer or auditor of a person
referred to in paragraph (a) or (b);
awritten notice requiring the production to a specified ASIC
member or ASIC staff member, at a specified place and time, of
specified books relating to:
(d) acredit activity engaged in by a person; or
(e) the character or financial situation of, or a business carried on
by, a person who engages, or has engaged, in a credit
activity.

Note: Failure to comply with a requirement made under this subsection is an
offence (see section 290).
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267 Noticeto produce documentsin person’s possession

(1) ASIC may giveto aperson (the recipient) awritten notice
requiring the production to a specified ASIC member or ASIC staff
member, at a specified place and time, of specified books that are
in the recipient’ s possession, custody or control and relate to:

(a) affairsof alicensee, credit representative or other person who
engages, or has engaged, in a credit activity; or
(b) amatter referred to in paragraph 266(1)(d) or (e).

(2) ASIC may giveto a person (the recipient) awritten notice
requiring the production to a specified ASIC member or ASIC staff
member, at a specified place and time, of specified books that are
in the recipient’ s possession, custody or control and that relate to
the question whether an auditor has complied with audit
reguirements under the Commonwealth credit legislation.

Note: Failure to comply with arequirement made under this sectionisan
offence (see section 290).

268 ASIC may authorise personsto require production of books,
giving of information etc.

(1) ASIC may by writing authorise an ASIC member or ASIC staff
member (an authorised person) to make arequirement of akind
that this Part empowers ASIC to make.

Note: Failure to comply with a requirement made under this subsection is an
offence (see section 290).

(2) An authorisation under this section may be of general application
or may be limited by reference to all or any of the following:
(a) the persons of whom requirements may be made;
(b) the books that may be required to be produced;
(c) theinformation that may be required to be given.

(3) If an authorisation of an authorised person isin force under this
section, the authorised person may make arequirement in
accordance with the authorisation asiif, in sections 265, 266 and
267:

(a) areferenceto ASIC were areference to the authorised
person; and
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(b) areference to specified books were a reference to books that
the authorised person specifies, whether in the requirement or
not and whether orally or in writing, to the person of whom
the requirement is made; and

(c) areference to specified information were areference to
information that the authorised person specifies, whether in
the requirement or not and whether orally or in writing, to the
person of whom the requirement is made; and

(d) areferenceto giving or producing to a specified person were
areference to giving or producing to the authorised person.

269 Application for warrant to seize books not produced

(1) If an ASIC member or ASIC staff member has reasonable grounds
to suspect that there are, or may be within the next 3 days, on
particular premisesin Australia, books:

(8) whose production has been required under this Part; and

(b) that have not been produced in compliance with that
regquirement;

he or she may:

(c) lay before a magistrate an information on oath setting out
those grounds; and

(d) apply for the issue of awarrant to search the premises for
those books.

(2) On an application under this section, the magistrate may require
further information to be given, either orally or by affidavit, in
connection with the application.

270 Grant of warrant

(1) Thissection appliesif, on an application under section 269, the
magistrate is satisfied that there are reasonabl e grounds to suspect
that there are, or may be within the next 3 days, on particular
premises, particular books:

(8) whose production has been required under this Part; and

(b) that have not been produced in compliance with that
reguirement.
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(2) The magistrate may issue awarrant authorising a member of the
Australian Federal Police, whether or not named in the warrant,
together with any person so named, with such assistance, and by
such force, asis necessary and reasonable:

(a) to enter on or into the premises; and
(b) to search the premises; and

(c) to break open and search anything, whether a fixture or not,
in or on the premises; and

(d) to take possession of, or secure against interference, books
that appear to be any or al of those books.

(3) If the magistrate issues such awarrant, he or she must set out on
the information laid before him or her under subsection 269(2) for
the purposes of the application:

(@) which of the grounds set out in the information; and
(b) particulars of any other grounds,
he or she hasrelied on to justify the issue of the warrant.

(4) A warrant under this section must:

(a) specify the premises and books referred to in subsection (1);
and

(b) state whether entry is authorised to be made at any time of
the day or night or only during specified hours; and

(c) statethat the warrant ceases to have effect on a specified day
that is not more than 7 days after the day of issue of the
warrant.

271 Powersif books produced or seized

(1) Thissection appliesif:
(a) books are produced to a person under a requirement made
under this Part; or
(b) under awarrant issued under section 270, a person:
(i) takes possession of books; or
(ii) secures books against interference; or

(c) by virtue of aprevious application of subsection (8) of this
section, books are delivered into a person’ s possession.
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(2) If paragraph (1)(a) applies, the person may take possession of any
of the books.

(3) The person may inspect, and may make copies of, or take extracts
from, any of the books.

(4) The person may use, or permit the use of, any of the books for the
purposes of proceedings.

(5) The person may retain possession of any of the books for so long
asis necessary:

(a) for the purposes of exercising a power conferred by this
section (other than this subsection and subsection (7)); or

(b) for any of the purposes referred to in paragraphs 263(a), (b)
and (e) or 265(2)(a) and (d), as the case requires; or

(c) for adecision to be made about whether or not proceedings
(including proceedings under alaw of the Commonwealth, or
alaw of areferring State or a Territory) to which the books
concerned would be relevant should be begun; or

(d) for such proceedings to be begun and carried on.

(6) No-oneisentitled, as against the person, to claim alien on any of
the books, but such alien is not otherwise prejudiced.

(7) While the books are in the possession of a person (the possessor),
the possessor:

(8 must permit another person to inspect at all reasonable times
such (if any) of the books as the other person would be
entitled to inspect if they were not in the possessor’s
possession; and

(b) may permit another person to inspect any of the books.

(8) Unless subparagraph (1)(b)(ii) applies, the person may deliver any
of the books into the possession of ASIC or of a person authorised
by it to receive them.

(9) If paragraph (1)(a) or (b) applies, the person, or a person into
whose possession the person delivers any of the books under
subsection (8), may require:

(@) if paragraph (1)(a) applies—a person who so produced any of
the books; or

262
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(b) in any case—a person who was a party to the compilation of
any of the books;
to explain any matter about the compilation of any of the books or
to which any of the books relate.

Note: Failure to comply with a requirement made under this subsection is an
offence (see section 290).

272 Powersif booksnot produced

If aperson (the first person) fails or refuses to produce particul ar
books in compliance with a requirement made by another person
under this Part, the other person may require the first person to
state:

(a) if the books may be found; and

(b) who last had possession, custody or control of the books and
if that person may be found.

Note: Failure to comply with a requirement made under this subsection is an
offence (see section 290).
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Part 6-4—Proceedings after an investigation

Division 1—Introduction

273 GuidetothisPart

This Part is about criminal and civil proceedings that ASIC may
bring after it has conducted an investigation under this Chapter.

Division 2 deals with criminal proceedings. After an investigation
of a person under this Chapter, ASIC may prosecute the person for
an offence against the Commonwealth credit legidlation (i.e. this
Act or the National Credit Transitional Act). It may also require
others to provide it with reasonable assistance in connection with
the prosecution.

Division 2 also deals with civil proceedings. After an investigation
of a person under this Chapter, ASIC may bring civil proceedings
against a person in particular circumstances. However, under this
Division, ASIC cannot bring civil proceedings under the
Commonwealth credit legislation. This is because Part 4-2 (which
deals with remedies) and the National Credit Code deal with when
ASIC can bring those proceedings.

264
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Division 2—Proceedings after an investigation

274 ASIC may prosecute

(1) Thissection appliesif:
() asaresult of aninvestigation; or
(b) from arecord of an examination;
conducted under this Chapter, it appearsto ASIC that a person:
(c) may have committed an offence against the Commonwealth
credit legislation; and
(d) ought to be prosecuted for the offence.

(2) ASIC may cause a prosecution of the person for the offence to be
brought and carried on.

(3) ASIC may make arequirement under subsection (4) if:

(@) ASIC, on reasonable grounds, suspects or believes that a
person can give information relevant to a prosecution for the
offence; or

(b) the offence relates to matters being, or connected with, affairs
of alicensee, credit representative or other person who
engages, or has engaged, in acredit activity, or to matters
including such matters.

(4) ASIC may, whether before or after a prosecution for the offenceis
begun, by writing given to any of the following persons:
(@) the person referred to in paragraph (3)(a);
(b) arepresentative, banker, lawyer or auditor of a person
referred to in paragraph (3)(b);
require the person to give al reasonable assistance in connection
with such a prosecution.

Note: Failure to comply with arequirement made under this subsectionis an
offence (see section 290).

(5 An offence under subsection 290(2) relating to subsection (4) of
this section is an offence of strict liability.

Note: For strict liability, see section 6.1 of the Criminal Code.
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(6) Subsection (4) does not apply in relation to:
(@) the person referred to in subsection (1); or
(b) apersonwho isor has been that person’s lawyer.

Note: A defendant bears an evidential burden in relation to the matter in
subsection (6), see subsection 13.3(3) of the Criminal Code.

(7) A requirement made by ASIC under subsection (4) isnot a
legislative instrument.

(8) Nothing in this section affects the operation of the Director of
Public Prosecutions Act 1983.

275 ASIC may bring civil proceedings

If, asaresult of an investigation or from arecord of an
examination (being an investigation or examination conducted
under this Chapter), it appearsto ASIC to be in the public interest
for a person to bring and carry on proceedings (other than
proceedings under the Commonwealth credit legidation) for:

(a) therecovery of damages for fraud, negligence, default,
breach of duty, or other misconduct, committed in connection
with amatter to which the investigation or examination
related; or

(b) recovery of property of the person;

ASIC:

(c) if the person isacompany (within the meaning of the
Corporations Act 2001)—may cause; or

(d) otherwise—may, with the person’s written consent, cause;

such proceedings to be begun and carried on in the person’s name.
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Part 6-5—Hearings
Division 1—Introduction

276 GuidetothisPart

This Part is about hearings held by ASIC.

Division 2 gives ASIC the power to hold hearings for the purpose
of the performance of its functions and powers under the
Commonwealth credit legislation (other than Part 6-1).

Division 2 aso includes rules and procedures for the conduct of
hearings, including rulesin relation to whether the hearing is
conducted in private, and rulesin relation to evidence and
proceedings at hearings.
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Division 2—Hearings

277 Power to hold hearings

ASIC may hold hearings for the purposes of the performance or
exercise of any of its functions and powers under the
Commonwealth credit legislation, other than afunction or power
conferred on it by Part 6-1 (which deals with investigations).

278 General discretion to hold hearingin public or private

(1) Subject to sections 279 and 280, ASIC may direct that a hearing
take place in public or take place in private.

(2) Inexercising its discretion under subsection (1), ASIC must have
regard to:

(&) whether evidence that may be given, or a matter that may
arise, during the hearing is of a confidential nature or relates
to the commission, or to the alleged or suspected
commission, of an offence against alaw of the
Commonwealth, a State or a Territory; and

(b) any unfair prejudice to a person’s reputation that would be
likely to be caused if the hearing took placein public; and

(c) whether itisin the public interest that the hearing take place
in public; and

(d) any other relevant matter.

279 Request by person appearing at hearing that it take place in
public

(1) Subject to section 280, if:
(@) the Commonwealth credit legislation requires ASIC to givea
person an opportunity to appear at a hearing; and
(b) the person requests that the hearing or part of the hearing take
placein public;
the hearing or part must take place in public.
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(2) Despite subsection (1), if ASIC is satisfied, having regard to the
matters referred to in subsection 278(2), that it is desirable that a
hearing or part of a hearing take placein private, it may direct that
the hearing or part take placein private.

(3) If adirection given under subsection (2) isin writing, itisnot a
legislative instrument.

280 Certain hearingstotake placein private

If the Commonwealth credit legislation (other than this section)
requires a hearing to take place in private, the hearing must take
placein private.

281 ASIC may restrict publication of certain material

(D If, at ahearing that istaking place in public or in private, ASIC is
satisfied that it is desirable to do so, ASIC may give directions
preventing or restricting the publication of evidence given before,
or of matters contained in documents lodged with, ASIC.

Note: Failure to comply with a direction given under this subsection is an
offence (see section 293).

(2) Indetermining whether or not to give a direction under
subsection (1), ASIC must have regard to:

(8) whether evidence that has been or may be given, or a matter
that has arisen or may arise, during the hearing is of a
confidential nature or relates to the commission, or to the
alleged or suspected commission, of an offence against alaw
of the Commonwealth, a State or a Territory; and

(b) any unfair prejudice to a person’s reputation that would be
likely to be caused unless ASIC exercisesits powers under
this section; and

(c) whether itisinthe public interest that ASIC exercisesits
powers under this section; and

(d) any other relevant matter.

(3) If adirection given under subsection (1) isin writing, it isnot a
legidative instrument.
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282 Who may be present when hearing takes placein private

(1) ASIC may give directions about who may be present during a
hearing that isto take place in private.

(2) A direction under subsection (1) does not prevent:

(@) aperson whom the Commonwealth credit legislation requires
to be given the opportunity to appear at a hearing; or

(b) aperson representing under section 285:
(i) aperson of akind referred to in paragraph (a) of this
subsection; or

(ii) aperson who, by virtue of such adirection, is entitled to
be present at a hearing;

from being present during the hearing.

(3) If ASIC directsthat a hearing take place in private, a person must
not be present at the hearing unless he or she:

(@) isan ASIC member; or
(b) isan ASIC staff member approved by ASIC; or
(c) isentitled to be present by virtue of:

(i) adirection under subsection (1); or

(ii) subsection (2).

Criminal penalty: 10 penalty units or 3 months imprisonment or
both.

(4) Subsection (3) isan offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.

(5) If adirection given under subsection (1) isin writing, itisnot a
legislative instrument.

283 Involvement of person entitled to appear at hearing

(1) Thissection appliesif the Commonweslth credit legislation
requires ASIC to give a person an opportunity to appear at a
hearing and to make submissions and give evidenceto it.

(2) ASIC must appoint a place and time for the hearing and cause
written notice of that place and time to be given to the person.
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(3) If the person does not wish to appear at the hearing, the person
may, before the day of the hearing, lodge with ASIC any written
submissions that the person wishes ASIC to take into account in
relation to the matter concerned.

284 Power to summon witnesses and take evidence

(1) An ASIC member may, by written summons given to apersonin
the form prescribed by the regulations:

(a) require the person to appear before ASIC at a hearing to give
evidence, to produce specified documents, or to do both; and

(b) require the person to attend from day to day unless excused,
or released from further attendance, by an ASIC member.

Note: Failure to comply with a requirement made under this subsection is an
offence (see section 290).

(2) At ahearing, ASIC may take evidence on oath or affirmation, and
for that purpose an ASIC member may:

(a) require awitness at the hearing to either take an oath or make
an affirmation; and

(b) administer an oath or affirmation to awitness at the hearing.

Note: Failure to comply with a requirement made under this subsection is an
offence (see section 290).

(3) The oath or affirmation to be taken or made by a person for the
purposes of this section is an oath or affirmation that the evidence
the person will give will be true.

(4) The ASIC member presiding at a hearing:
(&) may require awitness at the hearing to answer a question put
to the witness; and
(b) may require a person appearing at the hearing pursuant to a
summons issued under this section to produce a document
specified in the summons.

Note: Failure to comply with a requirement made under this subsection is an
offence (see section 290).

(5) An offence under subsection 290(2) relating to subsection (1), (2)
or (4) of this section is an offence of strict liability.

Note: For strict liability, see section 6.1 of the Criminal Code.
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(6) ASIC may permit awitness at a hearing to give evidence by
tendering, and if ASIC so requires, verifying by oath, awritten
statement.

285 Proceedingsat hearings

(1) A hearing must be conducted with as little formality and
technicality, and with as much expedition, as the requirements of
the Commonwealth credit legidlation and a proper consideration of
the matters before ASIC permit.

(2) Atahearing, ASIC:
(&) isnot bound by the rules of evidence; and
(b) may, on such conditions as it considers appropriate, permit a
person to intervene; and
(c) must observe the rules of natural justice.

(3) Subject to subsection (4), Division 4 of Part 4 of the ASIC Act
(other than section 104 of that Act) applies, so far as practicable, in
relation to a hearing asif the hearing were a meeting of ASIC.

(4) At ahearing before aDivision of ASIC (established under
section 97 of the ASIC Act), 2 members of the Division form a
quorum.

(5) Atahearing, anatural person may appear in person or be
represented by an employee of the person approved by ASIC.

(6) A body corporate may be represented at a hearing by an officer
(within the meaning of section 5 of the ASIC Act) or employee of
the body corporate approved by ASIC.

(7) Anunincorporated association, or a person in the person’s capacity
as amember of an unincorporated association, may be represented
at a hearing by a member, officer (within the meaning of section 5
of the ASIC Act) or employee of the association approved by
ASIC.

(8 Any person may be represented at a hearing by alawyer.
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286 ASIC totake account of evidence and submissions

ASIC must take into account:
(a) evidence given, or a submission made, to it at a hearing; or
(b) asubmission lodged with it under section 283;

in making a decision on a matter to which the evidence or
submission relates.

287 Referenceto court of question of law arising at hearing

(1) ASIC may, of itsown motion or at a person’s request, refer to the
court for decision a question of law arising at a hearing.

(2) If aquestion has been referred under subsection (1), ASIC must
not, in relation to a matter to which the hearing relates:

(a) givewhilethe reference is pending a decision to which the
guestion is relevant; or

(b) proceed in amanner, or make a decision, that is inconsistent
with the court’ s opinion on the question.

(3) If aquestionisreferred under subsection (1):

(@) ASIC must send to the court all documents that were before
ASIC in connection with the hearing; and

(b) at the end of the proceedingsin the court in relation to the
reference, the court must cause the documents to be returned
to ASIC.

288 Protection of ASIC membersetc.

(1) An ASIC member has, in the performance or exercise of any of his
or her functions and powers as an ASIC member inrelation to a
hearing, the same protection and immunity as a Justice of the High
Court.

(2) A delegate of an ASIC member has, in the performance or exercise
of any delegated function or power in relation to a hearing, the
same protection and immunity as a Justice of the High Court.
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(3) A lawyer or other person appearing on a person’ s behalf at a
hearing has the same protection and immunity as a barrister hasin
appearing for a party in proceedings in the High Court.

(4) Subject to this Act, a person who is required by a summons under
section 284 to appear at a hearing, or awitness at a hearing, has the
same protection as awitness in proceedings in the High Court.
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Part 6-6—Offences

Division 1—Introduction

289 GuidetothisPart

This Part is about offences for non-compliance with requirements
of this Chapter, and other offencesin relation to requirements
made under this Chapter.

Division 2 includes offences for non-compliance with the
regquirements of this Chapter. It also includes other offences
relating to compliance and enforcement, including offences
relating to giving false information, obstructing the exercise of
powers under this Chapter, and contempt of ASIC.

Division 2 aso includes rulesin relation to self-incrimination and
legal professional privilege.
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Division 2—Offences

290 Contraventions of requirements made under this Chapter

(1) A person must not intentionally or recklessly refuse or fail to
comply with a requirement made under:

(a) section 253; or

(b) subsection 255(4); or

(c) section 265, 266, 267 or 268; or
(d) subsection 271(9); or

(e) section 272.

Criminal penalty: 100 penalty units, or 2 years imprisonment, or
both.

(2) A person must not refuse or fail to comply with a requirement
made under subsection 255(1) or 264(2), paragraph 258(2)(a) or
subsection 274(4), 284(1), (2) or (4).

Criminal penalty: 10 penalty units, or 3 months imprisonment,
or both.

(3) A person must comply with arequirement made under subsection
257(2).

Criminal penalty: 5 penalty units.
(4) Subsections (1) and (2) do not apply to the extent that the person

has areasonable excuse.

Note: A defendant bears an evidential burden in relation to the matter in
subsection (4) (see subsection 13.3(3) of the Criminal Code).

(5) Paragraph (1)(d) does not apply to the extent that the person has
explained the matter to the best of his or her knowledge or belief.

Note: A defendant bears an evidential burden in relation to the matter in
subsection (5) (see subsection 13.3(3) of the Criminal Code).

(6) Paragraph (1)(e) does not apply to the extent that the person has
stated the matter to the best of his or her knowledge or belief.
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Note: A defendant bears an evidential burden in relation to the matter in
subsection (6) (see subsection 13.3(3) of the Criminal Code).

291 Falseinformation

(1) A person must not:
(&) in purported compliance with a requirement made under this
Chapter; or
(b) in the course of an examination of the person;

give information, or make a statement, that is false or misleading in
amateria particular.

Criminal penalty: 100 penalty units, or 2 years imprisonment, or
both.

(2) A person must not, at a hearing, give evidence that isfalse or
misleading in a material particular.

Criminal penalty: 10 penalty units, or 3 months imprisonment,
or both.

(3) Itisadefenceto aprosecution for a contravention of subsection (1)
or (2) if it is proved that the defendant, when giving the
information or evidence or making the statement, believed on
reasonable grounds that it was true and not misleading.

Note: A defendant bears alegal burden in relation to the matter in
subsection (3) (see section 13.4 of the Criminal Code).

292 Obstructing person executing a warrant under this Chapter

(1) A person must not engage in conduct that results in the obstruction
or hindering of a person who is executing a warrant issued under
section 270.

Criminal penalty: 100 penalty units, or 2 years imprisonment, or
both.

(2) Subsection (1) does not apply to the extent that the person has a
reasonable excuse.

Note: A defendant bears an evidential burden in relation to the matter in
subsection (2) (see subsection 13.3(3) of the Criminal Code).
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(3) The occupier, or person in charge, of premises that a person enters
under awarrant issued under section 270 must not intentionally or
recklessly refuse or fail to provide to that person all reasonable
facilities and assistance for the effective exercise of hisor her
powers under the warrant.

Criminal penalty: 25 penalty units, or 6 months imprisonment,
or both.

293 Disrupting hearings

(1) A person must not engage in conduct that results in the disruption
of a hearing.

Criminal penalty: 50 penalty units, or 1 year imprisonment, or
both.

(2) A person must not contravene a direction given under subsection
281(1).

Criminal penalty: 50 penalty units, or 1 year imprisonment, or
both.

(3) Subsection (2) does not apply to the extent that the person has a
reasonable excuse.
Note: A defendant bears an evidential burden in relation to the matter in
subsection (3) (see subsection 13.3(3) of the Criminal Code).
(4) Subsection (2) is an offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.

(5) An offence constituted by a contravention of subsection (1) or (2)
is punishable on summary conviction.

294 Concealing booksrelevant to investigation

(1) If ASIC isinvestigating, or is about to investigate, a matter, a
person must not:
(a) inany case—engage in conduct that resultsin the

conceal ment, destruction, mutilation or alteration of a book
relating to that matter; or
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(b) if abook relating to that matter isin a particular State or
Territory—engage in conduct that resultsin the taking or
sending of the book out of that State or Territory or out of
Australia.

Criminal penalty: 200 penalty units, or 5 years imprisonment, or
both.

(2) Itisadefenceto aprosecution for a contravention of subsection (1)
if it is proved that the defendant intended neither to defeat the
purposes of the Commonwealth credit legislation, nor to delay or
obstruct an investigation, or a proposed investigation, by ASIC.

Note: A defendant bears alegal burden in relation to a matter referred toin
subsection (2) ( see section 13.4 of the Criminal Code).

295 Sdf-incrimination

(1) For the purposes of this Chapter, it is nhot areasonable excuse for a

person to refuse or fail:

(a) togiveinformation; or

(b) tosignarecord; or

(c) to produce abook;
in accordance with a requirement made of the person, that the
information, signing the record or production of the book, as the
case may be, might tend to incriminate the person or make the
person liable to a penalty.

(2) Subsection (3) appliesif:
(a) before:
(i) making an oral statement giving information; or
(ii) signing arecord;
pursuant to a requirement made under this Chapter, a person
(other than abody corporate) claims that the statement, or
signing the record, as the case may be, might tend to
incriminate the person or make the person liable to a penalty;
and
(b) the statement, or signing the record, as the case may be,
might in fact tend to incriminate the person or make the
person so liable.
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(3) The statement, or the fact that the person has signed the record, as
the case may be, is not admissible in evidence against the person
in:

(a) criminal proceedings; or
(b) proceedings for the imposition of a penalty;
other than proceedingsin relation to:
(c) inthe case of the making of a statement—the falsity of the
statement; or
(d) inthe case of the signing of arecord—the falsity of any
statement contained in the record.

296 L egal professional privilege

(1) Thissection appliesif:
(&) under this Chapter, a person requires alawyer:
(i) to giveinformation; or
(i) to produce abook; and
(b) giving the information would involve disclosing, or the book
contains, as the case may be, a privileged communication

made by, on behalf of or to the lawyer in his or her capacity
asalawyer.

(2) Thelawyer isentitled to refuse to comply with the requirement
unless:

(a) if the person to whom, or by or on behalf of whom, the
communication was made is a body corporate that is being
wound up—the liquidator (within the meaning of section 9 of
the Corporations Act 2001) of the body; or

(b) otherwise—the person to whom, or by or on behalf of whom,
the communication was made;

consents to the lawyer complying with the requirement.

(3) If the lawyer so refuses, he or she must, as soon as practicable, give
to the person who made the regquirement a written notice setting
out:

(@) if thelawyer knows the name and address of the person to
whom, or by or on behalf of whom, the communication was
made—that name and address; and
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(b) if subparagraph (1)(a)(i) applies and the communication was
made in writing—sufficient particularsto identify the
document containing the communication; and

(c) if subparagraph (1)(a)(ii) applies—sufficient particularsto
identify the book, or the part of the book, containing the
communication.

Criminal penalty: 10 penalty units, or 3 months imprisonment,
or both.

297 Powersof court relating to contraventions of this Chapter

(1) Thissection appliesif ASIC is satisfied that a person has, without
reasonable excuse, refused or failed to comply with a requirement
made under this Chapter, other than Part 6-7 (which deals with
ASIC’ s powersin relation to non-compliance with this Chapter).

(2) ASIC may by writing certify the refusal or failure to the court.

(3) If ASIC does so, the court may inquire into the case and may order
the person to comply with the requirement as specified in the order.
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Part 6-7—ASIC’s powersin relation to
contraventions of this Chapter

Division 1—Introduction

298 GuidetothisPart

This Part is about powers of ASIC to in relation to non-compliance
with this Chapter.

Division 2 is about orders that ASIC may make in relation to credit
contracts, mortgages, guarantees and consumer |eases.
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Division 2—ASI C’s powersin relation to contraventions of
this Chapter

299 Application of this Part

This Part appliesif, in ASIC’s opinion, information about a credit
contract, mortgage, guarantee or consumer lease needs to be found
out for the purposes of the exercise of any of ASIC’ s powers under
this Chapter but cannot be found out because a person has refused
or failed to comply with a requirement made under this Chapter.

300 Ordersby ASIC relating to credit contracts, mortgages,
guarantees or consumer leases

(1) ASIC may make one or more of the following:

(8 an order restraining a specified person from assigning any
interest in a credit contact, mortgage, guarantee or consumer
lease;

(b) an order restraining a specified person from acquiring any
interest in a credit contact, mortgage, guarantee or consumer
lease;

(c) an order restraining the exercise of rights under a credit
contract, mortgage, guarantee or consumer lease;

(d) an order directing a

(i) credit provider under acredit contract; or

(ii) mortgagee under a mortgage; or
(iii) beneficiary of a guarantee under a guarantee; or
(iv) lessor under a consumer lease;
in relation to which an order under this sectionisin forceto
give written notice of that order to any person whom the
credit provider, mortgagee, beneficiary or lessor knows to be
entitled to exercise aright in relation to the credit contract,
mortgage, guarantee or consumer |ease.

(2) An offence under subsection 301(4) relating to subsection (1) of
this section is an offence of strict liability.
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Note: For strict liability, see section 6.1 of the Criminal Code.

(3) An order made under subsection (1) is not alegislative instrument.

301 Ordersunder thisPart

(1) ASIC may make an order varying or revoking an order in force
under this Part.

(2) Anorder under this Part must be made by notice published in the
Gazette or on ASIC's website.

(3) If an order is made under this Part (other than subsection (1)),
ASIC must cause to be given to the person to whom the order is
directed:

() acopy of the order; and
(b) acopy of each order varying or revoking it.

(4) A person must comply with an order in force under this Part.

Criminal penalty: 25 penalty units, or 6 months imprisonment,
or both.
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Part 6-8—Evidentiary use of certain material
Division 1—Introduction

302 GuidetothisPart

This Part is about the evidentiary use and value of certain material.

Division 2 includesrulesin relation to the evidentiary value of
statements made at examinations, copies or extracts made from
certain books, and reports of investigations made under Part 6-1.
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Division 2—Evidentiary use of certain material

303 Statements made at an examination: proceedings against
examinee

(1) A statement that a person makes at an examination of the person is
admissible in evidence against the person in proceedings unless:

(a) because of subsection 295(3), the statement is not admissible
in evidence against the person in the proceedings; or

(b) the statement is not relevant to the proceedings and the
person objects to the admission of evidence of the statement;
or

(c) the statement (the first statement) is qualified or explained by
some other statement made at the examination, evidence of
the other statement is not tendered in the proceedings and the
person objects to the admission of evidence of the first
statement; or

(d) the statement discloses matter in relation to which the person
could claim legal professional privilegein the proceedings if
this subsection did not apply in relation to the statement, and
the person objects to the admission of evidence of the
Statement.

(2) Subsection (1) appliesin relation to proceedings against a person
even if it is heard together with proceedings against another
person.

(3) If awritten record of an examination of a person is signed by the
person under subsection 258(2) or authenticated in any other
manner prescribed by the regulations, the record is, in proceedings,
primafacie evidence of the statements it records, but nothingin
this Chapter limits or affects the admissibility in the proceedings of
other evidence of statements made at the examination.

304 Statementsmade at an examination: other proceedings

If direct evidence by a person (the absent witness) of a matter
would be admissible in proceedings, a statement that the absent
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witness made at an examination of the absent witness and that
tendsto establish that matter is admissible in the proceedings as
evidence of that matter:
(a) if it appearsto the court or tribunal that:
(i) the absent witnessisdead or is unfit, because of
physical or mental incapacity, to attend as awitness; or
(ii) the absent witnessis outside the State or Territory in
which the proceedings is being heard and it is not
reasonably practicable to secure his or her attendance;
or
(iii) al reasonable steps have been taken to find the absent
witness but he or she cannot be found; or
(b) if it does not so appear to the court or tribunal—unless
another party to the proceedings requires the party tendering
evidence of the statement to call the absent witness as a
witness in the proceedings and the tendering party does not
so call the absent witness.

305 Weight of evidence admitted under section 304

(1) Thissection appliesif evidence of a statement made by a person at
an examination of the person is admitted under section 304 in
proceedings.

(2) Indeciding how much weight (if any) to give to the statement as
evidence of a matter, regard is to be had to:

(@) how long after the matters to which it related the statement
was made; and

(b) any reason the person may have had for concealing or
misrepresenting a material matter; and

(c) any other circumstances from which it is reasonable to draw
an inference about how accurate the statement is.

(3) If the person isnot called as awitness in the proceedings:

(a) evidence that would, if the person had been so called, have
been admissible in the proceedings for the purpose of
destroying or supporting his or her credibility is so
admissible; and
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(b) evidenceisadmissibleto show that the statement is
inconsistent with another statement that the person has made
at any time.

(4) However, evidence of a matter is not admissible under this section
if, had the person been called as awitness in the proceedings and
denied the matter in cross-examination, evidence of the matter
would not have been admissible if adduced by the cross-examining

party.

306 Objection to admission of statements made at examination

(1) A party (the adducing party) to proceedings may, not less than 14
days before the first day of the hearing of the proceedings, give to
another party to the proceedings written notice that the adducing
party:

(a) will apply to have admitted in evidence in the proceedings
specified statements made at an examination; and

(b) for that purpose, will apply to have evidence of those
statements admitted in the proceedings.

(2) A notice under subsection (1) must set out, or be accompanied by
writing that sets out, the specified statements.

(3) Within 14 days after anoticeis given under subsection (1), the
other party may give to the adducing party awritten notice:
(a) stating that the other party objects to specified statements
being admitted in evidence in the proceedings; and
(b) specifies, in relation to each of those statements, the grounds
of objection.

(4) The period prescribed by subsection (3) may be extended by the
court or tribunal or by agreement between the parties concerned.

(5) On receiving a notice given under subsection (3), the adducing
party must give to the court or tribunal a copy of:

(@) the notice under subsection (1) and any writing that
subsection (2) required to accompany that notice; and

(b) the notice under subsection (3).

(6) If subsection (5) is complied with, the court or tribunal may either:
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(a) determine the objections as a preliminary point before the
hearing of the proceedings begins; or
(b) defer determination of the objections until the hearing.

(7) If anatice has been given in accordance with subsections (1) and
(2), the other party is not entitled to object at the hearing of the
proceedings to a statement specified in the notice being admitted in
evidence in the proceedings, unless:

(a) the other party has, in accordance with subsection (3),
objected to the statement being so admitted; or

(b) the court or tribunal gives the other party leave to object to
the statement being so admitted.

307 Copiesof, or extractsfrom, certain books

(1) A copy of, or an extract from, a book relating to:
(a) affairsof alicensee, credit representative or other person who
engages, or has engaged, in a credit activity; or

(b) amatter referred to in paragraph 266(1)(d) or (e);
isadmissible in evidence in proceedings as if the copy were the
original book, or the extract were the relevant part of the original
book, as the case may be, whether or not the copy or extract was
made under section 271.

(2) A copy of, or an extract from, a book is not admissible in evidence
under subsection (1) unlessit is proved that the copy or extractisa
true copy of the book, or of the relevant part of the book, asthe
case may be.

(3) For the purposes of subsection (2), a person who has compared:
(&) acopy of abook with the book; or
(b) an extract from a book with the relevant part of the book;

may give evidence, either orally or by an affidavit or statutory
declaration, that the copy or extract is atrue copy of the book or
relevant part, as the case may be.
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308 Report under Part 6-1

Subject to section 309, if acopy of areport under Part 6-1 purports
to be certified by ASIC as atrue copy of such areport, the copy is
admissible in proceedings (other than criminal proceedings) as
prima facie evidence of any facts or matters that the report states
ASIC to have found to exist.

309 Exceptionsto admissibility of report

(1) Thissection appliesif a party to proceedings tenders a copy of a
report as evidence against another party.

(2) The copy is not admissible under section 308 in the proceedings as
evidence against the other party unless the court or tribunal is
satisfied that:

(@) acopy of thereport has been given to the other party; and
(b) the other party, and the other party’s lawyer, have had a

reasonabl e opportunity to examine that copy and to take its
contents into account in preparing the other party’ s case.

(3) Beforeor after the copy referred to in subsection (1) is admitted in
evidence, the other party may apply to cross-examine, in relation to
the report, a specified person who, or 2 or more specified persons
each of whom:

(&) was concerned in preparing the report or making a finding
about afact or matter that the report states ASIC to have
found to exist; or

(b) whether or not pursuant to a requirement made under this
Part, gave information, or produced a book, on the basis of
which, or on the basis of matters including which, such a
finding was made.

(4) The court or tribunal must grant an application made under
subsection (3) unlessit considers that, in all the circumstances, it is
not appropriate to do so.

(5) If:
(@) thecourt or tribunal grants an application or applications
made under subsection (3); and
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(b) aperson to whom the application or any of the applications
relate, or 2 or more such persons, is or are unavailable, or
does not or do not attend, to be cross-examined in relation to
the report; and

(c) the court or tribunal is of the opinion that to admit the copy
under section 308 in the proceedings as evidence against the
other party without the other party having the opportunity so
to cross-examine the person or persons would unfairly
prejudice the other party;

the court or tribunal must refuse so to admit the copy, or must treat
the copy as not having been so admitted, as the case requires.

310 Material otherwise admissible

Nothing in this Part renders evidence inadmissible in proceedings
in circumstancesiif it would have been admissible in those
proceedingsif this Part had not been enacted.
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Part 6-9—Miscellaneous provisionsrelating to
compliance and enforcement

Division 1—Introduction

311 GuidetothisPart

This Part includes miscellaneous provisions relating to this
Chapter.
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Division 2—M iscellaneous provisionsrelating to
compliance and enfor cement

312 Requirement made of a body corporate

If aprovision of this Chapter empowers a person to make a
regquirement of a body corporate, the provision also empowers the
person to make that requirement of a person who is or has been an
officer (within the meaning of section 5 of the ASIC Act) or
employee of the body.

313 Evidence of authority

(1) A person (the inspector), other than ASIC, who is about to make,
or has made, a requirement of another person under this Chapter
(other than Part 6-5) must, if the other person requests evidence of
the inspector’ s authority to make the requirement, produce to the
other person:

(8) acurrent identity card that was issued to the inspector by
ASIC and incorporates a photograph of the inspector; and

(b) if the requirement will be, or was, made under an
authorisation by ASIC—a document that was issued by ASIC
and sets out the effect of so much of the authorisation asis
relevant to making the requirement; and

(c) otherwise—such evidence (if any) of the inspector’s
authority to make the requirement as ASIC determines.

(2) Anidentity card under paragraph (1)(a) is not alegidative
instrument.

314 Giving documentsto natural persons

Section 109X of the Corporations Act 2001 applies for the
purposes of this Chapter asif areference in subsection (2) of that
section to leaving a document at an address were a reference to
leaving it at that address with a person whom the person leaving
the document believes on reasonable grounds:
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(a) tolive or work at that address; and
(b) to have attained the age of 16 years.

315 Place and timefor production of books

A provision of this Chapter that empowers a person to require the
production of books at a place and time specified by the personis
taken:
(a) torequire the person to specify a place and time that are
reasonablein all the circumstances; and
(b) if itisreasonablein all the circumstances for the person to
require the books to be produced forthwith—to empower the
person to require the books to be produced forthwith.

316 Application of Crimes Act and Evidence Act

(1) For the purposes of Part 111 of the Crimes Act 1914, an examination
or ahearing isajudicia proceeding.

(2) Part 2.2, sections 69, 70, 71 and 147 and Division 2 of Part 4.6 of
the Evidence Act 1995 apply to an examination in the same way
that they apply to proceedings to which that Act applies under
section 4 of that Act.

317 Allowances and expenses

(1) A person who, pursuant to a requirement made under section 253,
appears for examination is entitled to the allowances and expenses
prescribed by the regulations (if any).

(2) A person who, pursuant to a summons issued under section 284,
appears at a hearing is entitled to be paid:
(@) if the summonswasissued at another person’s request—by
that other person; or
(b) otherwise—by ASIC;
allowances and expenses prescribed by the regulations (if any).
(3) ASIC may pay such amount as it considers reasonable on account

of the costs and expenses (if any) that a person incurs in complying
with arequirement made under this Chapter.
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318 Expenses of investigation under Part 6-1

Subject to section 319, ASIC must pay the expenses of an
investigation.

319 Recovery of expenses of investigation

Q) If:

(a) apersonisconvicted of an offence against alaw of the
Commonwealth, or alaw of areferring State or a Territory,
in a prosecution; or

(b) ajudgment is awarded, or a declaration or other order is
made, against a person in proceedingsin a court or tribunal
of thisjurisdiction;

brought as aresult of an investigation under Part 6-1, ASIC may
make one of the following orders:

(c) an order that the person pay the whole, or a specified part, of
the expenses of the investigation,;

(d) an order that the person reimburse ASIC to the extent of a
specified amount of such of the expenses of the investigation
as ASIC has paid;

(e) an order that the person pay, or reimburse ASIC in relation
to, the whole, or a specified part, of the cost to ASIC of
making the investigation, including the remuneration of an
ASIC member or ASIC staff member concerned in the
investigation.

(2) Anorder under this section must be in writing and must specify
when and how the payment or reimbursement is to be made.

(3) A person must comply with an order under this section that is
applicable to the person.

Criminal penalty: 50 penalty units, or 1 year imprisonment, or
both.

(4) Subsection (3) is an offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.
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(5) ASIC may recover in acourt of competent jurisdiction as a debt
due to ASIC so much of the amount payable under an order made
under this section asis not paid in accordance with the order.

(6) A report under Part 6-1 may include recommendations about the
making of orders under this section.

(7) An order made under this section is not alegidative instrument.

320 Compliance with this Chapter

A person is neither liable to proceedings, nor subject to aliability,
merely because the person has complied, or proposesto comply,
with areguirement made, or purporting to have been made, under
this Chapter.

321 Effect of this Chapter

(1) Except as expressly provided, nothing in this Chapter limits the
generality of anything else in this Chapter.

(2) Thefunctions and powers that this Chapter confers are in addition
to, and do not derogate from, any other function or power
conferred by alaw of the Commonwealth, a State or a Territory.

322 Enforcement of undertakings

(1) ASIC may accept awritten undertaking given by apersonin
connection with a matter in relation to which ASIC has afunction
or power under the Commonwealth credit legislation.

(2) The person may withdraw or vary the undertaking at any time, but
only with ASIC'’s consent.

(3) If ASIC considers that the person who gave the undertaking has
breached any of itsterms, ASIC may apply to the court for an order
under subsection (4).

(4) If the court is satisfied that the person has breached aterm of the
undertaking, the court may make all or any of the following orders:

(a) an order directing the person to comply with that term of the
undertaking;
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(b) an order directing the person to pay to the Commonwealth an
amount up to the amount of any financial benefit that the
person has obtained directly or indirectly and that is
reasonably attributable to the breach;

(c) any order that the court considers appropriate directing the
person to compensate any other person who has suffered loss
or damage as aresult of the breach;

(d) any other order that the court considers appropriate.
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Chapter 7—M iscellaneous

Part 7-1—M iscellaneous
Division 1—Introduction

323 GuidetothisPart

This Part deals with miscellaneous matters.

Division 2 deals with when a person will be liable for the conduct
of others (usualy the person’s employee or agent).

Division 3 providesfor AAT review of ASIC's decisions.
Division 4 provides for regulations to be made.

Division 5 has other miscellaneous provisions (such as Ministerial
delegations).

298 National Consumer Credit Protection Act 2009 No. 134, 2009



Miscellaneous Chapter 7
Miscellaneous Part 7-1
Liability of personsfor conduct of their agents etc. Division 2

Section 324

Division 2—L iability of personsfor conduct of their agents

etc.

324 Liability for bodies corporate for conduct of their agents,

(D

)

3

employees etc.

Liability of bodies corporate

Any conduct engaged in on behalf of abody corporate:

(a) by adirector, employee or agent (an official) of the body
within the scope of the person’s actual or apparent authority;
or

(b) by any other person at the direction or with the consent or
agreement (whether express or implied) of an officia of the
body, if the giving of the direction, consent or agreement is
within the scope of the actual or apparent authority of the
official;

istaken, for the purposes of this Act (other than the National Credit
Code), to have been engaged in also by the body.

Any conduct engaged in by a person (for example, the giving of
money) in relation to:
(a) an officia of the body acting within the scope of his or her
actual or apparent authority; or
(b) any other person acting at the direction or with the consent or
agreement (whether express or implied) of an official of the
body, if the giving of the direction, consent or agreement is
within the scope of the actual or apparent authority of the
official;
istaken, for the purposes of this Act (other than the National Credit
Code), to have been engaged in also in relation to the body.

Sate of mind of a body corporate

If, for the purposes of this Act (other than the National Credit
Code), it is necessary to establish the state of mind of the body
corporate in relation to particular conduct, it is enough to show:
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(a) that the conduct was engaged in by a person referred toin
paragraph (1)(a) or (b); and
(b) that the person had that state of mind.

Disapplication of Part 2.5 of the Criminal Code

(4) Part 2.5 of the Criminal Code does not apply to an offence against
this Act.

Note: Part 2.5 of the Criminal Code deals with corporate criminal
responsibility, but this section instead deals with that for the purposes
of this Act (other than the National Credit Code), and section 199 of
the National Credit Code deals with that for the purpose of that Code.

325 Liability of persons (other than bodies corporate) for the
conduct of their agents, employees etc.

Liability of principals

(1) Any conduct engaged in on behalf of a person (the principal) who
is not a body corporate:
(&) by any of the following persons (an official) within the scope
of the person’s actual or apparent authority:
(i) an employee or agent of the principal;
(ii) if the principa is a partnership—a partner;
(iii) if the principal isthe trustees of atrust—atrustee; or
(b) by any other person at the direction or with the consent or
agreement (whether express or implied) of an official of the
principal, if the giving of the direction, consent or agreement
iswithin the scope of the actual or apparent authority of the
officid;
istaken, for the purposes of this Act (other than the National Credit
Code), to have been engaged in also by the principal.

(2) Any conduct engaged in by a person (for example, the giving of
money) in relation to:
(&) an officia of the principal acting within the scope of hisor
her actual or apparent authority; or
(b) any other person acting at the direction or with the consent or
agreement (whether express or implied) of an officia of the
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principal, if the giving of the direction, consent or agreement
iswithin the scope of the actual or apparent authority of the
official;
istaken, for the purposes of this Act (other than the National Credit
Code), to have been engaged in also in relation to the principal .

Sate of mind of the principal

(3) If, for the purposes of this Act (other than the National Credit
Code), it is necessary to establish the state of mind of the principal
in relation to particular conduct, it is enough to show:

(a) that the conduct was engaged in by a person referred toin
paragraph (1)(a) or (b); and
(b) that the person had that state of mind.

326 Regulationsfor the purposes of this Division

The regulations may modify this Division for the purposes
prescribed in the regulations.
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Division 3—Review of ASIC’sdecisions

327 Review by Administrative Appeals Tribunal of decisions by

ASIC under thisAct

(1) Anapplication may be made to the Administrative Appeals

Tribunal for review of adecision (within the meaning of the
Administrative Appeals Tribunal Act 1975) made by ASIC under
this Act other than:
(@) adecision of ASIC under subsection 109(3) (which deals
with certain exemptions from, and modifications of,
Chapter 2); or
(b) adecision of ASIC under subsection 163(3) (which deals
with certain exemptions from, and modifications of,
Chapter 3); or
(c) adecision of ASIC under section 241 (which deals with
approved codes of conduct); or
(d) adecision of ASIC under Chapter 6 (which dealswith
compliance and enforcement), except for a decision of ASIC:
(i) to make an order under subsection 300(1) (which deals
with orders relating to credit contracts, mortgages,
guarantees or consumer |leases); or
(if) to make, or refuse to make, an order under subsection
301(1) (which deals with orders varying or revoking
orders made under section 300); or
(e) adecision of ASIC to make a determination under subsection
328(3) (which deals with determinations in relation to notice
of reviewable decisions etc.); or
(f) adecision of ASIC under subsection 6(17) of the National
Credit Code (which deals with the exclusion of provisions of
credit from the application of the National Credit Code); or
(g) adecision of ASIC under subsection 171(6) of the National
Credit Code (which deals with the exclusion of consumer
|eases from the application of the National Credit Code); or
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(h) adecision of ASIC under subsection 203A(3) of the National
Credit Code (which deals with certain exemptions from the
Nationa Credit Code); or

(i) adecision of ASIC under the regulations, unless the
regulations specify that an application may be made to the
Administrative Appeals Tribunal for review of the decision.

(2) Section 27A of the Administrative Appeals Tribunal Act 1975 does
not apply to the decision.

328 Notice of reviewable decision and review rights

(1) Thissection appliesif ASIC makes a decision to which section 327
applies.

(2) Subject to subsection (3), ASIC must take such steps as are
reasonable in the circumstances to give to each person whose
interests are affected by the decision notice, in writing or
otherwise:

(a) of the making of the decision; and
(b) of the person’sright to have the decision reviewed by the
Administrative Appeals Tribunal.

(3) Subsection (2) does not require ASIC to give notice to a person
affected by the decision or to the personsin a class of persons
affected by the decision, if ASIC determines that giving notice to
the person or persons is not warranted, having regard to:

(a) the cost of giving notice to the person or persons; and
(b) theway in which the interests of the person or persons are
affected by the decision.

(4) A determination made under subsection (3) is not alegisative
instrument.

(5) A failureto comply with this section does not affect the validity of
the decision.
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Division 4—Regulations

329 Regulations

The Governor-General may make regul ations prescribing matters:
(a) required or permitted by this Act to be prescribed; or

(b) necessary or convenient to be prescribed for carrying out or
giving effect to this Act.

330 Regulations—wher e proceedings may be brought

The regulations may prescribe the location for where court
proceedingsin relation to the following must be brought:

() mattersarising under this Act;
(b) credit contracts;

(c) mortgages;

(d) guarantees;

(e) consumer leases.

331 Regulations—infringement notices

Infringement notices for civil penalties

(1) Theregulations may provide for a person who is alleged to have
contravened a civil penalty provision to pay a penalty to the
Commonwealth as an aternative to civil proceedings.

(2) The penalty must not exceed one-fourtieth of the maximum penalty
that a court could impose on the person for contravention of that
provision.

Infringement notices for offences

(3) Theregulations may provide for a person who is alleged to have
committed an offence against this Act that is stated to be an
offence of strict liability to pay a penalty to the Commonwealth as
an alternative to prosecution.
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(4) The penalty must not exceed one-fifth of the maximum penalty that
a court could impose on the person for that offence.
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Divison 5—Other miscellaneous provisions

332 Civil penalty provisions contravened or offences committed
partly in and partly out of thisjurisdiction

If:

(a) aperson doesor omits to do an act outside this jurisdiction;
and

(b) if that person had done or omitted to do that act in this
jurisdiction, the person would, by reason of also having done
or omitted to do an act in thisjurisdiction, have contravened
acivil penalty provision or committed an offence against this
Act;

the person contravenes that provision or commits that offence.

333 Contravention of Act doesnot generally affect validity of
transactions etc.

(1) A failureto comply with any requirement of this Act does not
affect the validity or enforceability of any transaction, contract,
instrument or other arrangement.

(2) Subsection (1) has effect subject to any express provision to the
contrary in:
(@) thisAct (including regulations made under this Act); or
(b) regulations referred to in subsection (3).

(3) Regulations may provide that afailure to comply with a specified
regquirement referred to in subsection (1) has a specified effect on
the validity or enforceability of atransaction, contract, instrument
or arrangement.

334 Contracting out etc.

(1) A provision of acontract or other instrument by which a person
seeks to avoid or modify the effect of this Act (other than the
National Credit Code) isvoid.
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Note: A similar rule applies for the purposes of the National Credit Code
(see section 191 of that Code).

(2) A provision of acontract or other instrument by which a person
seeksto have:

(a) adebtor indemnify acredit provider; or
(b) amortgagor indemnify a mortgagee; or
(c) aguarantor indemnify a beneficiary of aguarantee; or
(d) alesseeindemnify alessor;
for any loss or liability arising under this Act (other than the
National Credit Code) isvoid.

Note: A similar rule applies for the purposes of the National Credit Code
(see section 191 of that Code).
(3) A person commits an offenceif:

(a) the personisacredit provider, mortgagee, beneficiary of a
guarantee or lessor; and

(b) the personisa party to acontract or other instrument; and

(c) the contract or other instrument isvoid under subsection (1)
or (2).

Criminal penalty: 100 penalty units.
(4) Subsection (3) is an offence of strict liability:
Note: For strict liability, see section 6.1 of the Criminal Code.

(5) Subsection (2) does not affect the operation of subsection 60(2) of
the National Credit Code.

335 Indemnities

(1) Anindemnity for any liability under this Act (other than the
National Credit Code) is not void, and cannot be declared void, on
the grounds of public policy, despite any rule of law to the
contrary.

Note: A similar rule applies for the purposes of the National Credit Code
(see section 192 of that Code).

(2) Theliabilitiesto which this section applies include the following:
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(@) aliability for any criminal or civil penalty incurred by any
person under this Act (other than the National Credit Code);

(b) apayment in settlement of aliability or aleged liability
under this Act (other than the National Credit Code);

(c) aliability under another indemnity for any liability under this
Act (other than the National Credit Code).

(3) Thissection is subject to subsection 334(2).

(4) This section does not derogate from any other rights and remedies
that exist apart from this section.

336 Acquisition of property

(1) A provision of this Act does not apply, and is taken never to have
applied, to the extent that the operation of the provision would

result in an acquisition of property from a person otherwise than on
just terms.

(2) Insubsection (1), acquisition of property and just terms have the
same meanings as in paragraph 51(xxxi) of the Constitution.

337 Minister may delegate prescribed functions and powersunder
thisAct

(1) The Minister may, by signed instrument, delegate to:
(@ an ASIC member; or
(b) an ASIC staff member;

such of the Minister’s functions and powers under this Act as are
prescribed.

(2) In performing functions or exercising powers under a delegation,
the delegate must comply with any directions of the Minister.
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Schedule 1—National Credit Code

Note: See section 3 of the National Credit Act.

Part 1—Preliminary

1 Short title
This Code may be cited as the National Credit Code.

2 Interpretation generally

(1) Part 13 containsthe principal definitions of words and expressions
used in this Code.

(2) Part 14 contains other miscellaneous provisions relating to the
interpretation of this Code.

3 Meaning of credit and amount of credit

(1) For the purposes of this Code, credit is provided if under a
contract:
() payment of a debt owed by one person (the debtor) to another
(the credit provider) is deferred; or

(b) one person (the debtor) incurs adeferred debt to another (the
credit provider).

(2) For the purposes of this Code, the amount of credit is the amount
of the debt actually deferred. The amount of credit does not
include:

(&) any interest charge under the contract; or
(b) any fee or charge:
(i) that isto be or may be debited after credit isfirst
provided under the contract; and
(i) that is not payable in connection with the making of the
contract or the making of a mortgage or guarantee
related to the contract.
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4 Meaning of credit contract

For the purposes of this Code, a credit contract is a contract under
which credit is or may be provided, being the provision of credit to
which this Code applies.

5 Provision of credit to which this Code applies

(1) This Code appliesto the provision of credit (and to the credit
contract and related matters) if when the credit contract is entered
into or (in the case of precontractual obligations) is proposed to be
entered into:

(a) the debtor isanatural person or a strata corporation; and

(b) thecredit is provided or intended to be provided wholly or
predominantly:
(i) for personal, domestic or household purposes; or
(ii) to purchase, renovate or improve residential property for
investment purposes; or
(iii) to refinance credit that has been provided wholly or
predominantly to purchase, renovate or improve
residential property for investment purposes; and
(c) achargeisor may be made for providing the credit; and
(d) the credit provider provides the credit in the course of a
business of providing credit carried on in this jurisdiction or
as part of or incidentally to any other business of the credit
provider carried on in thisjurisdiction.

(2) If this Code appliesto the provision of credit (and to the credit
contract and related matters):

(a) this Code appliesin relation to all transactions or acts under
the contract whether or not they take placein this
jurisdiction; and

(b) this Code continuesto apply even though the credit provider
ceases to carry on abusinessin thisjurisdiction.

(3) For the purposes of this section, investment by the debtor is not a
personal, domestic or household purpose.

(4) For the purposes of this section, the predominant purpose for
which credit isprovided is:
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(@) the purpose for which more than half of the credit is intended
to be used; or

(b) if the credit isintended to be used to obtain goods or services
for use for different purposes, the purpose for which the
goods or services are intended to be most used.

6 Provision of credit to which this Code does not apply

Short term credit

(1) This Code does not apply to the provision of credit if, under the
contract:

(a) the provision of credit islimited to atotal period that does
not exceed 62 days; and

(b) the maximum amount of credit fees and charges that may be
imposed or provided for does not exceed 5% of the amount
of credit; and

(c) the maximum amount of interest charges that may be
imposed or provided for does not exceed an amount
(calculated asif the Code applied to the contract) equal to the
amount payable if the annual percentage rate were 24% per
annum.

(2) For the purposes of paragraph (1)(b), credit fees and charges
imposed or provided for under the contract are taken to include the
following, whether or not payable under the contract:

() afeeor charge payable by the debtor to any person for an
introduction to the credit provider;

(b) afee or charge payable by the debtor to any person for any
serviceif the person has been introduced to the debtor by the
credit provider;

(c) afeeor charge payable by the debtor to the credit provider
for any service related to the provision of credit, other than a
service mentioned in paragraph (b).

(3) For the purposes of paragraphs (2)(a) and (b), it does not matter
whether or not there is an association between the person and the
credit provider.
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(4)

©)

(6)

(7)

Credit without express prior agreement

This Code does not apply to the provision of credit if, before the
credit was provided, there was no express agreement between the
credit provider and the debtor for the provision of credit. For
example, when a cheque account becomes overdrawn but thereis
no expressly agreed overdraft facility or when a savings account
fallsinto debit.

Credit for which only account charge payable

This Code does not apply to the provision of credit under a
continuing credit contract if the only charge that is or may be made
for providing the credit is a periodic or other fixed charge that does
not vary according to the amount of credit provided. However, this
Code appliesif the charge is of a nature prescribed by the
regulations for the purposes of this subsection or if the charge
exceeds the maximum charge (if any) so prescribed.

Joint credit and debit facilities

This Code does not apply to any part of a credit contract under
which both credit and debit facilities are available to the extent that
the contract or any amount payable or other matter arising out of it
relates only to the debit facility.

Bill facilities

This Code appliesto the provision of credit arising out of abill
facility, that is, afacility under which the credit provider provides
credit by accepting, drawing, discounting or endorsing a bill of
exchange or promissory note. However, it does not apply if:

(a) the credit is provided by an authorised deposit-taking
ingtitution (within the meaning of subsection 5(1) of the
Banking Act 1959); or

(b) theregulations provide that the Code does not apply to the
provision of all or any credit arising out of such afacility.
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(8)

(9)

(10)

(11)

Insurance premiums by instalments

This Code does not apply to the provision of credit by an insurer
for the purpose of the payment to the insurer of an insurance
premium by instalments, even though the instalments exceed the
total of the premium that would be payable if the premium were
paid in alump sum, if on cancellation the insured would have no
liability to make further payments under the contract.

Pawnbrokers

This Code does not apply to the provision of credit on the security
of pawned or pledged goods by a pawnbroker in the ordinary
course of a pawnbroker’ s business (being a business which is being
lawfully conducted by the pawnbroker) aslong asit is the case
that, if the debtor isin default, the pawnbroker’s only recourse is
against the goods provided as security for the provision of the
credit. However, sections 76 to 81 (Court may reopen unjust
transactions) apply to any such provision of credit.

Trustees of estates

This Code does not apply to the provision of credit by the trustee
of the estate of a deceased person by way of an advanceto a
beneficiary or prospective beneficiary of the estate. However,
sections 76 to 81 (Court may reopen unjust transactions) apply to
any such provision of credit.

Employee loans

This Code (other than this Part, Part 4, Division 3 of Part 5,
Divisions 4 and 5 of Part 7 and Parts 12, 13 and 14) does not apply
to the provision of credit by an employer, or arelated body
corporate within the meaning of the Corporations Act 2001 of an
employer, to an employee or former employee (whether or not it is
provided to the employee or former employee with another
person). However, for a credit provider that provides credit to
which this Code appliesin the course of a business of providing
credit to which this Code applies to employees or former
employees and to others, this subsection applies only to the
provision of credit on terms that are more favourable to the debtor
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(12)

(13)

(14)

(15)

(16)
(17)

(18)

than the terms on which the credit provider provides credit to
persons who are not employees or former employees of the credit
provider or arelated body corporate.

Margin loans

This Code does not apply to the provision of credit by way of a
margin loan (within the meaning of subsection 761EA(1) of the
Corporations Act 2001).

Regulations may exclude credit

The regulations may exclude, from the application of this Code, the
provision of credit of a class specified in the regulations. In
particular (but without limiting the generality of the foregoing), the
regulations may so exclude the provision of credit if the amount of
the credit exceeds or may exceed a specified amount or if the credit
is provided by a credit provider of a specified class.

ASIC may exclude credit

ASIC may exclude, from the application of this Code, a provision
of credit specified by ASIC.

Without limiting subsection (14), ASIC may exclude a provision of
credit if:
(a) the amount of the credit exceeds, or may exceed, a specified
amount; or
(b) the credit is provided by a specified credit provider.

An exemption under subsection (14) is not alegidative instrument.

ASIC may, by legidative instrument, exclude from the application
of this Code, the provision of credit of aclass specified in the
instrument.

Without limiting subsection (17), ASIC may exclude a provision of
credit if:
(@) the amount of the credit exceeds, or may exceed, a specified
amount; or
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(b) the credit is provided by a specified credit provider, or aclass
of credit providers.

Definitions
(19) In this section:

fee or charge does not include a government fee, charge or duty of
any kind.

security, of pawned or pledged goods, means security by way of
bailment of the goods under which thetitle to the goods does not
pass, conditionally or unconditionally, to the bailee.

7 Mortgagesto which this Code applies

(1) ThisCode appliesto a mortgageif:

(a) it secures obligations under a credit contract or arelated
guarantee; and

(b) the mortgagor is anatural person or a strata corporation.

(2) If any such mortgage also secures other obligations, this Code
applies to the mortgage to the extent only that it secures obligations
under the credit contract or related guarantee.

(3) Theregulations may exclude, from the application of all or any
provisions of this Code, a mortgage of a class specified in the
regulations.

8 Guaranteesto which this Code applies

(1) ThisCode appliesto aguaranteeif:
(a) it guarantees obligations under a credit contract; and
(b) the guarantor isanatural person or a strata corporation.

(2) If any such guarantee also guarantees other obligations, this Code
applies to the guarantee to the extent only that it guarantees
obligations under the credit contract.
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3

The regulations may exclude, from the application of al or any
provisions of this Code, a guarantee of a class specified in the
regulations.

9 Goods leases with option to purchaseto beregarded as sale by

(D

)

3

instalments

For the purposes of this Code, a contract for the hire of goods
under which the hirer has aright or obligation to purchase the
goods, isto be regarded as a sale of the goods by instalments if the
chargethat is or may be made for hiring the goods, together with
any other amount payable under the contract (including an amount
to purchase the goods or to exercise an option to do so) exceeds the
cash price of the goods.

Note: A contract includes a series of contracts, or contracts and
arrangements (see Part 13).

A debt isto be regarded as having been incurred, and credit
provided, in such circumstances.

Accordingly, if because of subsection 5(1) the contract is a credit
contract, this Code (including Part 6) applies asif the contract had
always been a sale of goods by instalments, and for that purpose:
(a) the amounts payable under the contract are the instalments,
and

(b) the credit provider isthe person who is to receive those
payments; and
(c) the debtor isthe person who isto make those payments; and

(d) the property of the supplier in the goods passes under the
contract to the person to whom the goods are hired on
delivery of the goods or the making of the contract,
whichever occurs last; and

(e) thecharge for providing the credit is the amount by which the
charge that is or may be made for hiring the goods, together
with any other amount payable under the contract (including
an amount to purchase the goods or to exercise an option to
do s0), exceeds the cash price of the goods; and

(f) amortgage containing the terms and conditions set out in the
regulations is taken to have been entered into in writing
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between the person to whom the goods are hired under the
contract and the supplier as security for payment to the
supplier of the amount payable to the supplier by the person
to whom the goods are hired under the contract; and

(g) any provision in the contract for hiring by virtue of which the
supplier is empowered to take possession, or dispose, of the
goods to which the contract relatesis void.

(4) For the purposes of this section, the amount payable under the
contract includes any agreed or residual value of the goods at the
end of the hire period or on termination of the contract, but does
not include the following amounts:

(a) any amount payable in respect of servicesthat are incidenta
to the hire of goods under the contract;

(b) any amount that ceases to be payable on the termination of
the contract following the exercise of aright of cancellation
by the hirer at the earliest opportunity.

Note: Part 11 (Consumer leases) applies to the contracts specified in that

Part for the hire of goods under which the hirer does not have aright
or obligation to purchase the goods.

10 Deciding application of Codeto particular contractsfor the sale
of land by instalments

(1) Thissection appliesto an executory contract for the sale of land if:
(a) under the contract, the purchaser:
(i) isentitled to enter into possession of the land before
becoming entitled to receive a conveyance or transfer of
the land; and

(if) isbound to make a payment or payments (other than a
deposit or rent payment) to, or in accordance with the
instructions of, the vendor without becoming entitled to
receive a conveyance or transfer of the land in exchange
for the payment or payments; and

(b) the amount payable to purchase the land under the contract
exceeds the cash price of the land.
Note: Cash priceisdefined in Part 13 in terms of goods or services.

Servicesis defined in Part 13 to include rightsin relation to, and
interestsin, real property.
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(2) For the purpose of deciding whether the contract is a credit
contract and, if it is acredit contract, of applying this Code
(including Part 6) toit:

(a) adebt isto be regarded as having been incurred, and credit
provided, in the circumstances mentioned in subsection (1);
and

(b) the debtor is the purchaser under the contract; and
(c) the credit provider is the vendor under the contract; and

(d) the charge for providing the credit is the amount by which the
amount payable to purchase the land, together with any other
amount payable under the contract other than outgoings for
the land, exceeds the cash price of the land.

(3) Thissection does not affect the application of this Code to a
contract that is, apart from this section, a credit contract.

(4) Inthissection:

deposit, in relation to a contract, means an amount:

(8) not exceeding 10% of the amount payable to purchase the
land under the contract; and

(b) paid or payable in one or more amounts; and

(c) liableto be forfeited and retained by the vendor in the event
of abreach of contract by the purchaser.

outgoingsincludes rates, water charges and house and contents
insurance.

rent payment, under a contract, means a payment:

(& made by the purchaser to the vendor in exchange for
possession of the land before becoming entitled to receive a
conveyance or transfer of the land; and

(b) that isnot deductible from the amount payable to purchase
the land.

11 Deciding application of Codeto particular contractsfor the sale
of goods by instalments

(1) Thissection appliesto acontract for the sale of goodsif the
amount payable to purchase the goods under the contract:
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(a) is payable by instalments; and
(b) exceedsthe cash price of the goods.

(2) Thissection does not apply to a contract for the hire of goods even
if the hirer has aright or obligation to purchase the goods.

(3) For the purpose of deciding whether the contract is a credit
contract and, if it is acredit contract, of applying this Code
(including Part 6) toit:

(a) adebt isto be regarded as having been incurred, and credit
provided, in the circumstances mentioned in subsection (1);
and

(b) the debtor isthe person who is to make the payments; and
(c) the credit provider is the person who is to receive the
payments; and

(d) the charge for providing the credit is the amount by which the
amount payable to purchase the goods, together with any
other amount payable under the contract, exceeds the cash
price of the goods.

(4) Thissection does not affect the application of this Codeto a
contract that is, apart from this section, a credit contract.

12 Deciding application of Codeto particular contractsfor the sale
of goods by instalments under related contracts

(1) For the purpose of this section, a contract isarelated contract to a
contract for the sale of goods (the goods contract) if:

(a) the saleof goodsis financed, wholly or partly, by the
provision of credit under the contract; and

(b) the credit provider under the contract is:
(i) thesupplier of goods under the goods contract; or
(ii) arelated body corporate within the meaning of the
Corporations Act 2001 of the supplier of the goods
under the goods contract; and

(c) theamount payable under the contract is payable by
instalments.
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)

3

For the purpose of deciding whether arelated contract to a goods
contract is acredit contract and, if it isacredit contract, of
applying this Code (including Part 6) to it, the charge for providing
the credit is the amount by which the amount payable to purchase
the goods, together with any other amount payable under the
related contract, exceeds the cash price of the goods.

This section does not affect the application of this Codeto a
contract that is, apart from this section, a credit contract.

13 Presumptionsrelating to application of Code

(1)

(2)

3

In any proceedings (whether brought under this Code or not) in
which a party claimsthat a credit contract, mortgage or guarantee
is one to which this Code applies, it is presumed to be such unless
the contrary is established.

It is presumed for the purposes of this Code that credit is not
provided or intended to be provided under a contract wholly or
predominantly for any or al of the following purposes (a Code
purpose):

(@) for personal, domestic or household purposes;

(b) to purchase, renovate or improve residential property for
investment purposes;

(c) torefinance credit that has been provided wholly or
predominantly to purchase, renovate or improve residential
property for investment purposes;

if the debtor declares, before entering the contract, that the credit is
to be applied wholly or predominantly for a purpose that is not a
Code purpose, unless the contrary is established.

However, the declaration is ineffective if, when the declaration was
made, the credit provider or a person (the prescribed person) of a
kind prescribed by the regulations:
(@) knew, or had reason to believe; or
(b) would have known, or had reason to believe, if the credit
provider or prescribed person had made reasonable inquiries
about the purpose for which the credit was provided, or
intended to be provided, under the contract;
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that the credit was in fact to be applied wholly or predominantly
for a Code purpose.

(4) If the declaration isineffective under subsection (3), paragraph
5(1)(b) istaken to be satisfied in relation to the contract.

(5) A declaration under this section isto be substantially in the form (if
any) required by the regulations and is ineffective for the purposes
of this section if it is not.

(6) A person commits an offenceif:
(a) the person engages in conduct; and
(b) the conduct induces a debtor to make a declaration under this
section that isfalse or miseading in amaterial particular; and

(c) thedeclaration isfalse or misleading in amaterial particular.

Criminal penalty: 100 penalty units, or 2 years imprisonment, or
both.

(7) Strict liability appliesto paragraph (6)(c).
Note: For strict liability, see section 6.1 of the Criminal Code.
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Part 2—Credit contracts
Division 1—Negotiating and making credit contracts

14 Credit contract to bein form of written contract document

(1) A credit contract must bein the form of:
(@) awritten contract document signed by the debtor and the
credit provider; or
(b) awritten contract document signed by the credit provider and
constituting an offer to the debtor that is accepted by the
debtor in accordance with the terms of the offer.

(2) Anoffer may be accepted by the debtor for the purposes of
paragraph (1)(b):
(a) by the debtor or a person authorised by the debtor accessing
or drawing down credit to incur aliability; or

(b) by any other act of the debtor or of any such authorised
person that satisfies the conditions of the offer and constitutes
an acceptance of the offer at law.

(3) The credit provider, or a person associated with the credit provider,
may not be authorised by the debtor for the purposes of
subsection (2). However, this subsection does not prevent the
debtor authorising the credit provider to debit the debtor’ s account.

(4) Inthe case of acontract document consisting of more than one
document, it is sufficient compliance with this section if one of the
documentsis duly signed and the other documents are referred to
in the signed document.

15 Other forms of contract

(1) Theregulations may authorise other ways of making a credit
contract that do not involve awritten document.

(2) Inthat case, the provisions of this Division apply with such
modifications as are prescribed by the regulations.

322 National Consumer Credit Protection Act 2009 No. 134, 2009



National Credit Code Schedule 1
Credit contracts Part 2
Negotiating and making credit contracts Division 1

Section 16

16 Precontractual disclosure

(1) A credit provider must not enter into a credit contract unless the
credit provider has given the debtor:
(a) aprecontractua statement setting out the matters required by
section 17 to be included in the contract document; and
(b) aninformation statement in the form required by the
regulations of the debtor’s statutory rights and statutory
obligations.

(2) Those statements must be given:
(a) beforethe contract is entered into; or
(b) before the debtor makes an offer to enter into the contract;
whichever first occurs.

(3) Before entering into a credit contract, the credit provider may
inform the debtor of the comparison rate. If the credit provider
does so, the comparison rate must be cal culated as prescribed by
the regulations and be accompanied by the warnings set out in the
regulations.

(4) The precontractual statement must contain the financial
information specified by the regulations in the form prescribed by
the regulations.

(5) The precontractua statement may be the proposed contract
document or be a separate document or documents.

(6) A document forming part of a precontractual statement consisting
of more than one document when the precontractual statement is
first given must indicate that it does not contain all of the required
precontractual information.

(7) A precontractual statement may be varied, within the time referred
to in subsection (2), by written notice containing particulars of the
variation given to the debtor.

17 Mattersthat must bein contract document

(1) The contract document must contain the following matters.
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Credit provider’s name
(2) The contract document must contain the credit provider’s name.

Amount of credit

(3) The contract document must contain:
(a) if the amount of credit to be provided is ascertainable:
(i) that amount; and
(ii) the persons, bodies or agents (including the credit
provider) to whom it isto be paid and the amounts

payable to each of them, but only if both the person,
body or agent and the amount are ascertainable; and
(b) if the amount of the credit to be provided is not
ascertainable—the maximum amount of credit agreed to be
provided, or the credit limit under the contract, if any; and

(c) if the credit is provided by the supplier for asale of land or
goods by instalments—a description of the land and its cash
price or of the goods and their cash price.

The requirement under paragraph (c) isin addition to, and does not
limit, the requirement under paragraph (a) or (b).

Note: A penalty may be imposed for contravention of akey requirement in
this subsection: see Part 6.

Annual percentage rate or rates

(4) The contract document must contain:
(a) the annual percentage rate or rates under the contract; and
(b) if thereis more than one rate, how each rate applies; and

(c) if anannual percentage rate under the contract is determined
by referring to areference rate:
(i) the name of the rate or adescription of it; and
(if) the margin or margins (if any) above or below the

reference rate to be applied to determine the annual
percentage rate or rates; and

(iii) where and when the reference rateis published or, if it
is not published, how the debtor may ascertain the rate;
and

(iv) the current annual percentage rate or rates.
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Note: A penalty may be imposed for contravention of akey requirement in
this subsection: see Part 6.

Calculation of interest charges

(5) The contract document must contain the method of calculation of
the interest charges payable under the contract and the frequency
with which interest charges are to be debited under the contract.

Note: A penalty may be imposed for contravention of akey requirement in
this subsection: see Part 6.

Total amount of interest charges payable

(6) The contract document must contain the total amount of interest
charges payable under the contract, if ascertainable (but only if the
contract would, on the assumptions under sections 180 and 182, be
paid out within 7 years of the date on which credit isfirst provided
under the contract).

Note: A penalty may be imposed for contravention of akey requirement in
this subsection: see Part 6.

Repayments

(7) The contract document must contain:
(a) if more than one repayment is to be made:

(i) the amount of the repayments or the method of
calculating the amount; and
(i) if ascertainable, the number of the repayments; and

(iii) if ascertainable, the total amount of the repayments, but
only if the contract would, on the assumptions under
sections 180 and 182, be paid out within 7 years of the
date on which credit isfirst provided under the contract;
and

(iv) when thefirst repayment isto be paid, if ascertainable,
and the frequency of payment of repayments; and

(b) if the contract provides for a minimum repayment, the
amount of that repayment, if ascertainable, but, if not, the
method of calculation of the minimum repayment.

Paragraph (a) does not apply to minimum repayments under a
continuing credit contract.
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Credit fees and charges

(8) The contract document must contain:

() astatement of the credit fees and charges that are, or may
become, payable under the contract, and when each such fee
or charge is payable, if ascertainable; and

(b) the amount of any such fee or charge if ascertainable, but, if
not, the method of calculation of the fee or charge, if
ascertainable; and

(c) thetotal amount of credit fees and charges payable under the
contract to the extent that it is ascertainable.
Note: A penalty may be imposed for contravention of akey requirement in

paragraph (a) or (b), but only in respect of retained credit fees and
charges: see Part 6.

Changes affecting interest and credit fees and charges

(9) If theannual percentage rate or rates or the amount or frequency of
payment of a credit fee or charge or instalment payable under the
contract may be changed, or a new credit fee or charge may be
imposed, the contract document must contain a statement or
statements to that effect and of the means by which the debtor will
be informed of the change or the new fee or charge.

Note: A penalty may be imposed for contravention of akey requirement in
this subsection: see Part 6.

Satements of account

(10) The contract document must contain the frequency with which
statements of account are to be provided to the debtor (except in
the case of a credit contract for which the annual percentagerateis
fixed for the whole term of the contract and under which thereis
no provision for varying the rate).

Default rate

(11) The contract document must contain:

(a) if the contract isa contract under which a default rate of
interest may be charged when payments are in default—a
statement to that effect and the default rate and how it isto be
applied; and
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(12)

(13)

(14)

(b) if the default rate under the contract is determined by
referring to areference rate:

(i) the name of the rate or a description of it; and

(if) the margin or margins (if any) above or below the
reference rate to be applied to determine the default rate;
and

(iii) when and where the reference rate is published or, if it
is not published, how the debtor may ascertain the rate;
and

(iv) thecurrent default rate.

Note: A penalty may be imposed for contravention of akey requirement in
this subsection: see Part 6.

Enforcement expenses

The contract document must contain a statement that enforcement
expenses may become payable under the credit contract or
mortgage (if any) in the event of a breach.

Mortgage or guarantee

The contract document must contain:

(a) if any mortgage or guaranteeisto be or has been taken by the
credit provider—a statement to that effect; and

(b) in the case of a mortgage—a description of the property
subject to, or proposed to be subject to, the mortgage, to the
extent to which it is ascertainable.

Commission

If acommission isto be paid by or to the credit provider for the
introduction of credit business or business financed by the contract,
the contract document must contain:

() astatement of that fact; and
(b) the person by whom the commission is payable; and
(c) the person to whom the commission is payable; and
(d) the amount if ascertainable.

Commission does not include fees payable by a supplier under a
merchant service agreement with a credit provider, an amount
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payable in connection with a credit-related insurance contract or
commission paid to employees of the credit provider.

Insurance financed by contract

(15) If the credit provider knows that the debtor isto enter into a
credit-related insurance contract and that the insurance isto be
financed under the credit contract, the contract document must
contain:

(@) the name of the insurer; and

(b) the amount payable to the insurer or, if it is not ascertainable,
how it is calculated; and

(c) thekind of insurance and any other particulars that may be
prescribed by the regulations; and

(d) if the credit provider knows of any commission to be paid by
the insurer for the introduction of the insurance business—a
statement that it isto be paid and, if ascertainable, the amount
of the commission expressed either as a monetary amount or
as a proportion of the premium.

In the case of consumer credit insurance that includes a contract of
general insurance within the meaning of the Insurance Contracts
Act 1984:

(e) itissufficient compliance with paragraphs (a) and (b) if the
contract document contains the name of the general insurer
and the total amount payable to theinsurers (or, if it is not
ascertainable, how it is calculated); and

(f) itissufficient compliance with paragraph (d) relating to the
amount of commission if the contract document contains the
total amount of commission (expressed as a monetary
amount or as a proportion of the premium) to be paid by the
insurers.

Note: A penalty may be imposed for contravention of akey requirement in
paragraph (a) or (b): see Part 6.

Other information

(16) The contract document must contain any information or warning
required by the regulations.
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Note: Sections 180 to 182 set out the tolerances and assumptions applicable
to matters required to be disclosed.

18 Form and expression of contract document

The contract document must conform to the requirements of the
regulations as to its form and the way it is expressed and, subject to
any such reguirements, may consist of one or more separate
documents.

19 Alteration of contract document

(1) An alteration of (including an addition to) a contract document by
the credit provider after it is signed by the debtor is ineffective
unless the debtor has agreed in writing to the alteration.

(2) This section does not apply to an alteration having the effect of
reducing the debtor’ s liabilities under the credit contract.

20 Copy of contract for debtor

(1) If acontract document isto be signed by the debtor and returned to
the credit provider, the credit provider must give the debtor a copy

to keep.

(2) A credit provider must, not later than 14 days after a credit contract
is made, give a copy of the contract in the form in which it was
made to the debtor.

(3) Subsection (2) does not apply if the credit provider has previously
given the debtor a copy of the contract document to keep.

21 When debtor may ter minate contract

(1) Although acredit contract has been made, the debtor may
nevertheless, by written notice to the credit provider, terminate the
contract unless:

(a) any credit has been obtained under the contract; or
(b) acard or other means of obtaining credit provided to the
debtor by the credit provider has been used to acquire goods
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or services for which credit is to be advanced under the
contract.

(2) Nothing in this section prevents the credit provider from retaining
or requiring payment of fees or charges incurred before the
termination and which would have been payable under the credit
contract.

22 Offence for noncompliance

(1) A credit provider must not:
(a) enterinto acredit contract that contravenes a requirement of

this Division; or
(b) otherwise contravene a requirement of this Division.
Criminal penalty: 100 penalty units.

(2) Subsection (1) is an offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.
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Division 2—Debtor’s monetary obligations

23 Prohibited monetary obligations

(1) A credit contract must not impose a monetary liability on the
debtor:

(&) inrespect of acredit fee or charge prohibited by this Code; or

(b) in respect of an amount of afee or charge exceeding the
amount that may be charged consistently with this Code; or

(c) inrespect of an interest charge under the contract exceeding
the amount that may be charged consistently with this Code.

Note: A penalty may be imposed for contravention of akey requirement in
this subsection, but only at the time the credit contract is entered into:
see Part 6.

Civil effect

(2) Any provision of acredit contract that imposes a monetary liability
prohibited by subsection (1) is void to the extent that it does so. If
an amount that is prohibited by subsection (1) is paid, it may be
recovered.

(3) A credit fee or charge cannot be charged in respect of a credit
contract unless the contract authorisesit to be charged.

Civil effect

(4) If an amount that is prohibited by subsection (3) is paid, it may be
recovered.

24 Offencesrelated to prohibited monetary obligations

(1) A credit provider must not:
(a) enter into acredit contract on terms imposing a monetary
liability prohibited by subsection 23(1); or
(b) require or accept payment of an amount in respect of a
monetary liability that cannot be imposed consistently with
this Code.
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)

Criminal penalty: 100 penalty units.

Subsection (1) is an offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.

25 Loan to bein money or equivalent

(D

(2)

3

A credit provider must not under a credit contract pay an amount to
or in accordance with the instructions of the debtor unless the
payment isin cash or money’s worth and is made in full without
deducting an amount for interest charges under the contract.

Criminal penalty: 100 penalty units.

Subsection (1) is an offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.
The regulations may provide that subsection (1) does not apply to

the deduction of an amount for the first payment of interest charges
under the contract.

26 Early paymentsand crediting of payments

(D

(2)

3)

(4)

A credit provider must accept any payment under a credit contract
that is made before it is payable under the contract unless the
contract prohibitsits early payment.

Criminal penalty: 100 penalty units.

A credit provider must credit each payment made under a credit
contract to the debtor as soon as practicable after receipt of the
payment.

Criminal penalty: 100 penalty units.
Subsections (1) and (2) are offences of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.

Despite subsection (2), a credit provider is not required to credit a
payment under a credit contract beforeit is payable under the
contract if the contract prohibits its early payment and:
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(a) the credit provider informs the debtor, as soon as practicable
after the credit provider becomes aware of the payment, that
it will not be credited to the debtor (or that any credit will be
reversed) until it becomes payable under the contract, and the
debtor elects to leave the payment with the credit provider; or

(b) the credit provider informs the debtor, before accepting the
payment, that it will not be credited to the debtor until it
becomes payable under the contract; or

(c) the credit provider refunds the payment to the debtor.

(5) A credit contract may not, under this section, prohibit the paying
out of the contract at any time under section 82.

26A Regulations about residential investment property

The regulations may provide that section 25 or 26 appliesin
relation to a provision of credit covered by subparagraph 5(1)(b)(ii)
or (iii) asif specified provisions were omitted, modified or varied
as specified in the regulations.
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Division 3—Interest charges

27 Definitionsrelating to interest

(1) Inthis Code:

annual percentage rate under a credit contract means arate
specified in the contract as an annual percentage rate.

daily percentage rate means the rate determined by dividing the
annual percentage rate by 365.

default rate means a higher annual percentage rate permitted by
section 30.

unpaid balance under a credit contract at any time means the
difference between all amounts credited and all amounts debited to
the debtor under the contract at that time.

unpaid daily balance for aday under a credit contract means the
unpaid balance under the contract at the end of that day.

(2) A credit contract may specify, for the purposes of payments or any

other purposes under the contract, when a day ends. Different times
of the day may be specified for different purposes.

28 Limit on interest charges

(1) The maximum amount of an interest charge that may be imposed

or provided for under a credit contract is:

(&) where only one annual percentage rate applies to the unpaid
balances under the contract—the amount determined by
applying the daily percentage rate to the unpaid daily
balances; or

(b) in any other case—the sum of each of the amounts
determined by applying each daily percentage rate to that part
of the unpaid daily balances to which it applies under the
contract.
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(2) However, an interest charge under a credit contract for amonth, a
quarter or half ayear may be determined by applying the annual
percentage rate or rates, divided by 12 (for amonth), by 4 (for a
guarter) or by 2 (for half ayear), to the whole or that part of the
average unpaid daily balances to which it applies. The regulations
may provide for the calculation of unpaid daily balancesin these
circumstances.

(3) This section does not prevent the imposition of a default rate of
interest permitted by section 30.

29 Early debit or payment of interest charges prohibited

(1) A credit provider must not, at any time before the end of aday to
which an interest charge applies, require payment of or debit the
interest charge.

(2) A credit contract may provide for an interest charge to become
payable or be debited at any time after the day to which it applies.

(3) Theregulations may provide that subsection (1) does not apply to
the first payment of interest charges under a credit contract.

(4) Thissection does not apply to the debit of an interest charge under
acredit contract before the end of the period to which the charge
appliesif:

(a) the chargeis debited on the last day of the period; and

(b) the amount debited is not treated by the credit provider as
part of the unpaid daily balance for that day for the purpose
of calculating interest charges under the contract.

30 Default interest

(1) A credit contract may not provide that an annual percentage rate
applicable under a credit contract to any part of the unpaid balance
will differ according to whether the debtor isin default under the
contract.

(2) However, acredit contract may provide for such adifferential rate
if the higher rate isimposed only in the event of default in
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payment, in respect of the amount in default and while the default
continues.

30A Regulations about residential investment property

The regulations may provide that this Division appliesin relation
to aprovision of credit covered by subparagraph 5(1)(b)(ii) or (iii)
asif specified provisions were omitted, modified or varied as
specified in the regulations.
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Division 4—Fees and charges

31 Prohibited credit feesor charges

The regulations may specify credit fees or charges or classes of
credit fees or charges that are prohibited for the purposes of this
Code.

32 Feesor charges passed on to other parties

(1) A feeor charge payable by adebtor for an amount payable or to
reimburse an amount paid by the credit provider to another person,
body or agency is not to exceed the actual amount payable or paid
by the credit provider if that amount is ascertainable when the fee
or charge is paid by the debtor. The actual amount payable isto be
determined after taking into account any discount or other rebate or
other applicable allowance received or receivable by the credit
provider or arelated body corporate within the meaning of the
Corporations Act 2001.

(2) If the actual amount paid by the credit provider to another person
was not ascertai nable when the debtor paid an amount to the credit
provider for the fee or charge and is less than the amount paid by
the debtor, the credit provider must refund or credit the difference
to the debtor.

(3) Nothing in this section requires arebate on tax payable by the
credit provider or arelated body corporate to be taken into account
in determining the actual amount payable or paid by a credit
provider.
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Division 5—Credit provider’s obligation to account

33 Statements of account

(1) A credit provider that provides credit must give to the debtor, or
arrange for the debtor to be given, periodic statements of account
in accordance with this Division.

Criminal penalty: 100 penalty units.

(2) The maximum period for a statement of account is:

(a) inthe case of a continuing credit contract under which credit
isordinarily obtained only by the use of a card—40 days; or

(b) in the case of any other continuing credit contract—40 days
or such longer period, not exceeding 3 months, asis agreed
by the credit provider and the debtor; or

(c) inany other case—6 months.

(3) A statement of account need not be given if:

(a) the credit is provided under a credit contract for which the
annual percentage rateis fixed for the whole term of the
contract and under which there is no provision for varying
therate; or

(b) no amount has been debited or credited to the account during
the statement period (other than debits for government
charges, or duties, on receipts or withdrawals) and the
amount outstanding is zero or below alevel fixed by the
regulations; or

(c) the credit provider wrote off the debt of the debtor under the
credit contract during the statement period and no further
amount has been debited or credited to the account during the
statement period; or

(d) the debtor wasin default under the credit contract (not being
acontinuing credit contract) during the statement period and
the credit provider has commenced enforcement proceedings;
or
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(e) the debtor wasin default under a continuing credit contract
during the preceding 120 days, or during the statement period
and the 2 immediately preceding statement periods,
whichever is the shorter time, and the credit provider has,
before the commencement of the statement period, exercised
aright not to provide further credit under the contract and has
not provided further credit during the period; or

(f) the debtor has died or isinsolvent and the debtor’ s personal
representative or trustee in bankruptcy has not requested a
statement of account.

(4) A separate statement of account may, but need not, be givenin
respect of each or any number of the credit facilities provided
under a credit contract.

(5) Subsection (1) isan offence of strict liahility.
Note: For strict liability, see section 6.1 of the Criminal Code.
34 Information to be contained in statements of account

(1) A statement of account must contain the following matters.

Satement period

(2) A statement of account must contain the dates on which the
statement period begins and ends.

Balances

(3) A statement of account must contain the opening and closing
balances (indicating the amount owed by the debtor at the
beginning and at the end of the statement period).

Credit provided

(4) A statement of account must contain particulars of each amount of
credit provided by the credit provider to the debtor during the
statement period.
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()

(6)

(7)

(8)

(9)

I dentity of supplier

In the case of a continuing credit contract under which creditis
ordinarily obtained only by the use of a card, a statement of
account must contain the identity of the supplier if the credit was
provided for any cash, goods or services supplied by another
person.

Interest charges

A statement of account must contain:

(&) the amount of the interest charge debited to the debtor’s
account during the statement period and when the interest
was debited; and

(b) the annual percentage rate or rates and, if required by Part 4,
details of any change since the last statement period.

Note: A penalty may be imposed for contravention of akey requirement in
this subsection: see Part 6.

Fees and charges

A statement of account must contain particulars of any fees and
charges debited to the debtor’ s account during the statement
period.

Payments to or from account

A statement of account must contain:

() particulars of each amount paid by the debtor to the credit
provider, or credited to the debtor, during the statement
period; and

(b) particulars of any amount transferred to or from the account
to which the statement relates or to or from any other account
maintained under or for the purposes of the credit contract.

Amounts payabl e by debtor

If aminimum amount is payable by the debtor under a continuing
credit contract, a statement of account must contain a statement of
the amount and the date by which it is due.
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(10)

(11)

(12)

I nsurance payments

If payment to an insurer is made during the statement period under
a credit-related insurance contract that is agreed to be financed
under the credit contract, a statement of account must contain:

(a) the name of the insurer, the amount paid to the insurer and
the kind of insurance; and

(b) if the credit provider is aware of any commission to be paid
by the insurer in relation to the insurance contract—the
amount of the commission expressed either as a monetary
amount or as a proportion of the premium, if ascertainable
when the statement is given;

(if not previously disclosed in accordance with this Code).

In the case of consumer credit insurance that includes a contract of
general insurance within the meaning of the Insurance Contracts
Act 1984:

(c) itissufficient compliance with paragraph (a) if the statement
of account contains the name of the genera insurer, the total
amount payable to the insurers and the kind of insurance; and

(d) itissufficient compliance with paragraph (b) if the statement
of account contains the total amount of commission
(expressed as a monetary amount or as a proportion of the
premium) to be paid by the insurers.

Alterations

A statement of account must contain any correction of information
in aprevious statement of account.

Other
A statement of account must contain any other information
required by the regulations.

Note: Sections 180 to 182 set out the tolerances and assumptions applicable
to matters required to be included in statements of accounts.
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35 Opening balance must not exceed closing balance of previous
Statement

(1) The opening balance shown in each successive statement of
account must not exceed the closing balance shown in the last
statement of account.

Note: A penalty may be imposed for contravention of akey requirement in
this section: see Part 6.

(2) However, if no statement of account was given for the previous
period, the next statement of account required to be given by this
Code may have an opening balance that exceeds the closing
balance for the previous statement and must provide the particulars
referred to in subsections 34(4) to (12) in relation to any
immediately preceding periods for which statements were not
given.

36 Statement of amount owing and other matters

(1) A credit provider must, at the request of a debtor or guarantor and
within the time specified by this section, provide a statement of all
or any of the following:

(a) the current balance of the debtor’ s account;

(b) any amounts credited or debited during a period specified in
the request;

(c) any amounts currently overdue and when each such amount
became due;

(d) any amount currently payable and the date it became due.
Criminal penalty: 100 penalty units.

(2) The statement must be given:
(a) within 14 days, if all information requested relates to a period
1 year or less before the request is given; or
(b) within 30 days, if any information requested relatesto a
period more than 1 year before the request is given.

(3) A statement under this section may be given orally but if the
request for the statement is made in writing the statement must be
given in writing.
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(4) Inthe case of joint debtors or guarantors, the statement under this
section need only be given to a debtor or guarantor who requests
the statement and not, despite section 194, to each joint debtor or
guarantor.

(5) A credit provider is not required to provide afurther written
statement under this section if it has, within the 3 months before
the request is given, given such a statement to the person
requesting it.

(6) Except where otherwise ordered by the court on the application of
the debtor or guarantor, a credit provider is not required to provide
information in a statement under this section about amounts
credited or debited, or which were overdue or payable, more than 7
years before the request is given unless those amounts are currently
overdue and payable.

(7) Subsection (1) isan offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.

37 Court may order statement to be provided

If astatement is not provided within the time required by this
Division, the court may, on the application of the debtor or
guarantor, order the credit provider to provide the statement or
itself determine the amountsin relation to which the statement was
sought.

38 Disputed accounts

(1) If adebtor, by written notice to a credit provider, disputes a
particular liability entered against the debtor under a credit
contract, the credit provider must give the debtor awritten notice
explaining in reasonable detail how the liability arises.

(2) A written notice need not be given if the credit provider agrees
with the debtor as to the disputed amount and gives the debtor a
written notice advising of the agreed liability.

(3) If inthe case of acontinuing credit contract the disputed entry
appears in a statement of account in which a date for payment of
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the amount of the account, or part of that amount, is shown, the
notice of dispute must be given to the credit provider on or before
that date.

(4) Inthe case of any other credit contract for which a statement of
account is given, the notice of dispute must be given to the credit
provider within 30 days of receiving the statement of account in
which the amount, or part of that amount, was first shown.

(5) Inthe case of acredit contract in respect of which a statement of
account need not be and is not given for the period to which the
disputed liability relates, the notice of dispute must be given to the
credit provider not later than 3 months after the end of the contract.

(6) The credit provider must not begin enforcement proceedings on the
basis of adefault arising from the disputed liability until at least 30
days have elapsed from the time the written explanation or advice
as to agreement was given.

(7) A debtor or credit provider may apply to the court to have the court
determine a disputed liability and, if satisfied that aliability is
genuinely disputed, the court may determine the matters in dispute
and make such consequential orders asit thinks just.

(8) If an application is made to the court under this section within 30
days after the explanation is given, the credit provider must not,
without leave of the court, begin enforcement proceedings on the
basis of a default arising from the disputed liability.

Criminal penalty: 50 penalty units.

(9) Subsection (8) is an offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.

(10) This section does not affect a dispute not dealt with, or not arising,
under this section.

39 Dating and adjustment of debitsand creditsin accounts

(1) For the purposes of this Code and the credit contract, a debit or a
credit made by a credit provider to a debtor’ s account istaken to
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have been made, and has effect, on the date assigned to the debit or
credit, not on the date on which it is processed.

(2) A credit provider may subsequently adjust debits or creditsto a
debtor’ s account, and the account balances, so asto accurately
reflect the legal obligations of the debtor and the credit provider.

(3) However, subsections (1) and (2) do not permit a debit or a credit
to be assigned a date other than the date on which it is processed,
or the subsequent adjustment of a debit or a credit or account
balance, if:

(a) the assignment or adjustment is not consistent with the credit
contract; or

(b) the adjustment resultsin an interest charge that is more than
the maximum amount permitted by the Code, as calculated
on the basis of debits or credits to a debtor’ s account
consistent with the credit contract; or

(c) the assignment or adjustment results in a contravention of
section 26; or

(d) the assignment of the date on which an interest chargeis
taken to be debited resultsin a debit being taken to be done
before a time permitted under this Code.

(4) An adjustment by acredit provider under subsection (2) does not
affect any liability of acredit provider under Part 6.
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Division 6—Certain transactions not to be treated as
contracts

40 Deferrals, waiversand changes under contracts

(1) The provision of credit asaresult of a change to an existing credit
contract, or adeferral or waiver of an amount under an existing
credit contract or a postponement relating to an existing credit
contract, is not to be treated as creating a new credit contract for
the purposes of this Code, if the change, deferral, waiver or
postponement is made in accordance with this Code or the existing
credit contract.

(2) Inthissection:

existing credit contract includes existing consumer lease.
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Part 3—Related mortgages and guar antees
Division 1—M  ortgages

41 Application of Division

This Division applies to a mortgage (under which the mortgagor is
anatural person or astrata corporation) which secures obligations
under a credit contract or related guarantee, whether or not it al'so
secures other obligations (see section 7).

42 Form of mortgage

(1) A mortgage must be in the form of awritten mortgage document
that is signed by the mortgagor.

(2) Itissufficient compliance with subsection (1) if:
(@) the mortgage is contained in a credit contract signed by the
mortgagor; or
(b) one of the documents comprising the mortgage document is
signed by the mortgagor (and the other documents are
referred to in the signed document).

(3) However, a goods mortgage need not be in the form of awritten
mortgage document if the credit provider lawfully had possession
of the goods that are subject to the mortgage before the mortgage
was entered into, otherwise than because the credit provider
supplied the goods (for example, the goods were held by way of
security).

(4) A mortgage is not enforceable unless it complies with this section.

43 Copy of mortgage for mortgagor

(1) If amortgageisinthe form of awritten mortgage document and is
not part of acredit contract, the credit provider must give the
mortgagor a copy to keep, in the form in which it was made, within
14 days after it is made.
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(2) Thissection does not apply if the credit provider has previously
given the mortgagor a copy of the mortgage document to keep.

44 Mortgagesover all property void

(1) A mortgage that does not describe or identify the property whichis
subject to the mortgage is void.

(2) Without limiting subsection (1), a provision in a mortgage that
charges all the property of the mortgagor isvoid.

45 Restriction on mortgage of future property

(1) A provision in amortgage to the effect that the mortgagor creates
or agrees to create a mortgage over or in respect of property or a
class of property that isto be, or may be, acquired by the
mortgagor after the mortgage is entered into isvoid.

(2) However, this section does not apply:

(a) toaprovisionin amortgage of property that isto be acquired
wholly or partly with the credit provided under the credit
contract secured by the mortgage; or

(b) toaprovisioninamortgage relating to property or aclass of
property (whether or not ascertained) described or identified
in the mortgage; or

(c) toaprovisionin amortgage relating to goods acquired in
replacement for, or as additions or accessories to, other goods
subject to the mortgage; or

(d) to any other provision specified by the regulations.

46 Mortgages and continuing credit contracts

(1) A provisionin amortgage to the effect that goods supplied from
time to time under a continuing credit contract are subject to the
mortgage is void.

(2) However, this section does not apply to a provision in a mortgage
relating to specified goods securing payment of a debt under a
continuing credit contract.
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47 All accounts mortgages

(1) Inaddition to securing credit provided by the credit contract or
proposed credit contract, or securing obligations under arelated
guarantee or proposed related guarantee, to which a mortgage
initially applies, the mortgage may contain a provision that secures
credit provided under another future credit contract or future
related guarantee.

(2) Any such mortgage is unenforceable in relation to such afuture
credit contract or future related guarantee unless the credit provider
has:

(&) given the mortgagor a copy of the contract document of the
credit contract or proposed credit contract or a copy of the
guarantee or proposed guarantee to which the mortgage isto
relate; and

(b) subsequently obtained from the mortgagor a written
acceptance of the extension of the mortgage or obtained
acceptance in some other form provided for by the
regulations.

(3) Section 42 (Form of mortgage) does not apply to an extension of a
mortgage under this section.

48 Third party mortgages prohibited

(1) A credit provider must not enter into a mortgage to secure
obligations under a credit contract unless each mortgagor isa
debtor under the contract or a guarantor under a related guarantee.

(2) A credit provider must not enter into a mortgage to secure
obligations under a guarantee unless each mortgagor is a guarantor
under the guarantee or a debtor under the related credit contract.

(3) A mortgage which does not comply with this section is
unenforceable.

(4) The court may, on the application of aparty to amortgage that is
unenforceable because of this section, order that the credit provider
takes such steps as are necessary to discharge the mortgage.
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(5) Inthissection, areference to a credit contract or guarantee includes
areference to a proposed credit contract or proposed guarantee.

49 Maximum amount which may be secured

(1) A mortgageisvoid to the extent that it secures an amount, in
relation to any credit contract which it secures, that exceeds the
sum of the amount of the liabilities of the debtor under the credit
contract and the reasonable enforcement expenses of enforcing the
mortgage.

(2) A mortgageisvoid to the extent that it secures an amount, in
relation to any guarantee which it secures, that exceeds the limit of
the guarantor’ s liability under the guarantee and the reasonable
enforcement expenses of enforcing the mortgage.

(3) Thissection does not affect a provision of a mortgage permitted by
section 47.

50 Prohibited securities

(1) A mortgage cannot be created over employees remuneration or
employment benefits or benefits under a superannuation scheme
unless the regulations permit it to do so.

(2) A mortgage cannot be created over goods that are essential
household property unless:

(a) the mortgagee supplied the goods to the mortgagor as part of
abusiness carried on by the mortgagee of supplying goods
and the mortgagor has not, as a previous owner of the goods,
sold them to the mortgagee for the purposes of the supply; or

(b) the mortgageeisalinked credit provider of the person who
supplied the goods to the mortgagor.

(3) For the purposes of subsection (2), essential household property
includes goods of atype prescribed under the regulations.

(4) A type of goods may be prescribed under subsection (3) only if the
typeissimilar to atype of household property mentioned in
regul ations made under subparagraph 116(2)(b)(i) of the
Bankruptcy Act 1966.
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(5) A mortgage cannot be created over goods that are property used by
the mortgagor in earning income by personal exertion if the goods
do not have atotal value greater than the relevant limit.

(6) Anobligation under acredit contract cannot be secured by a
cheque, or bill of exchange or promissory note, endorsed or issued
by the debtor or guarantor.

(7) A mortgage or security isvoid to the extent that it contravenes this
section.

(8) Inthissection:

antique item means an item of household property the market
value of which is substantially attributable to its age or historical
significance.

essential household property means household property as
prescribed under regulations made under subparagraph 116(2)(b)(i)
of the Bankruptcy Act 1966.

goods does not include antique items.

relevant limit, in relation to goods, means the limit prescribed from
time to time under the Bankruptcy Regulations 1966 for the
purposes of subparagraph 116(2)(c)(i) of the Bankruptcy Act 1966
for goods of that type.

51 Assignment or disposal of mortgaged property by mortgagor

(1) A mortgagor must not assign or dispose of property that is subject
to amortgage without the credit provider’s consent or the authority
of the court under subsection (3).

Criminal penalty: 50 penalty units.

(2) The credit provider must not unreasonably withhold consent or
attach unreasonabl e conditions to the consent (but a condition
requiring security over property of an equivaent kind and valueis
not to be regarded as unreasonable).
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(3) The court may, on application by a mortgagor, authorise the
mortgagor to dispose of mortgaged property on conditions
determined by the court if:

(a) the credit provider fails within areasonable timeto reply to a
reguest for consent to do so by the mortgagor; or

(b) consent is unreasonably withheld, or unreasonable conditions
are attached to the consent.

(4) Subsection (1) is an offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.

52 Conditionson consent to assignment or disposal of property
subject to mortgage

(1) Asacondition of granting consent to an assignment or disposal of
property subject to a mortgage, the credit provider may make any
or al of the requirements set out in this section. This section does
not limit any other requirements that may be made by the credit
provider.

(2) The credit provider may require any breaches of the credit contract
to which the mortgage relates and of the mortgage to be remedied.

(3) The credit provider may require the mortgagor and the assignee or
person to whom the property is disposed to execute and deliver to
the credit provider an agreement relating to the assignment or
disposal in aform approved by the credit provider under which,
without prejudicing or affecting the liability of the mortgagor, the
assignee or person to whom the property is disposed agrees with
the credit provider:

(a) to be personally liable to pay the amounts due or that become
due under the mortgage; and

(b) to perform and observe all other requirements and conditions
of the mortgage.

(4) The credit provider may require the mortgagor and the assignee or
person to whom the property is disposed to pay the reasonable
costs (if any) incurred by the credit provider for:

(a) stamp duty in respect of the assignment or disposal
agreement, or any other document the credit provider
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reasonably requires to be executed in connection with the
assignment or disposal; and

(b) feespayableto aduly qualified lawyer.

53 Offence for noncompliance

(1) A credit provider must not:
(a) enter into a mortgage that contravenes a requirement of this

Division; or
(b) otherwise contravene arequirement of this Division.
Criminal penalty: 50 penalty units.

(2) A credit provider must not enter into a mortgage that isvoid or
unenforceable, or that includes a provision that is void or
unenforceable, because of this Division.

Criminal penalty: 50 penalty units.

(3) Subsections (1) and (2) are offences of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.
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Division 2—Guar antees

54 Application of Division

This Division applies to a guarantee (under which the guarantor is
anatural person or astrata corporation) to the extent to which it
guarantees obligations under a credit contract, whether or not it

a so guarantees other obligations (see section 8).

55 Form of guarantee
(1) A guarantee must be in writing signed by the guarantor.

(2) Itissufficient compliance with subsection (1) if the guaranteeis
contained in a mortgage signed by the guarantor.

(3) The regulations may make provision for or with respect to the
content of guarantees and the way they are expressed.

(4) A guaranteeis not enforceable unlessit complies with this section
and regulations made under this section.

56 Disclosure

(1) Before aguaranteeis signed by the guarantor, the credit provider
must give to the prospective guarantor:

(a) acopy of the contract document of the credit contract or
proposed credit contract; and

(b) adocument in the form prescribed by the regulations
explaining the rights and obligations of a guarantor.

(2) A guaranteeisnot enforceable unless paragraph (1)(a) is complied
with.

57 Copies of documentsfor guarantor

(1) A credit provider must, not later than 14 days after aguarantee is
signed and given to the credit provider, give the guarantor:

(a) acopy of the guarantee signed by the guarantor; and
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(b) acopy of the credit contract or proposed credit contract.

(2) Paragraph (1)(a) does not apply if the credit provider has
previously given the guarantor a copy of the guarantee document to
keep and paragraph (1)(b) does not apply if the credit provider has
previoudly given the guarantor a copy of the credit contract or
proposed credit contract to keep.

58 Guarantor may withdraw before credit is provided

(1) Although a guarantee has been made, the guarantor may
nevertheless, by written notice to the credit provider:

(a) withdraw from the guarantee at any time before credit isfirst
provided under the credit contact; or

(b) withdraw from the guarantee after credit isfirst provided
under the contract if the credit contract made differsin some
material respect from the proposed credit contract given to
the guarantor before the guarantee is signed.

(2) The guarantor may withdraw from a guarantee under this section to
the extent only that it guarantees obligations under the credit
contract.

(3) Thissection issubject to section 61.

59 Extension of guarantee

(1 Inaddition to guaranteeing obligations under a credit contract or
proposed credit contract to which a guarantee initially applies, a
guarantee may contain a provision that makes credit provided
under another future credit contract subject to the guarantee.

(2) Any such guarantee is unenforceable in relation to such afuture
credit contract unless the credit provider has:

(a) given the guarantor a copy of the contract document of that
future credit contract; and

(b) subsequently obtained from the guarantor a written
acceptance of the extension of the guarantee or obtained
acceptance in some other form provided for by the
regulations.
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(3) Section 55 (Form of guarantee) and section 56 (Disclosure) do not
apply to an extension of a guarantee under this section.

60 Limitation of guarantor’sliability

Total amount for which guarantor can be liable

(D) A guaranteeisvoid to the extent that it secures an amount, in
relation to a credit contract to which this Code applies, that exceeds
the sum of the amount of the liabilities of the debtor under the
credit contract and the reasonable expenses of enforcing the
guarantee, or any lesser amount agreed between the credit provider
and the guarantor.

Unenfor ceable contracts

(2) Nothing in subsection (1) prevents a credit provider from enforcing
aguarantee relating to liabilities under a credit contract that is
unenforceable solely because of the debtor’ s death, insolvency or
incapacity.

Debtors under 18 years of age

(3) A guarantee which guarantees the liability of a debtor who was
under 18 years of age when the liability was incurred cannot be
enforced against the guarantor unless it contains a prominent
statement to the effect that the guarantor may not be entitled to an
indemnity against the debtor.

Guarantor may limit liabilities under continuing credit contract

(4) Inthe case of acontinuing credit contract, a guarantor may, by
notice to the credit provider, limit the guarantee so that it applies
only to liabilities related to credit previously provided to the debtor
under the credit contract (including any liabilities not yet debited to
the debtor’ s account) and such further amount (if any) as the
guarantor agrees to guarantee.
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Guarantee must not limit indemnity

(5) A guaranteeisvoid to the extent that it limits the guarantor’s right
to indemnity from the person whose liability the guarantor has
guaranteed or it postpones or otherwise purports to limit the
guarantor’ s right to enforce the indemnity against the person.

Effect of section

(6) Thissection does not affect a provision of a guarantee permitted by
section 59.

61 Increasein guarantor’sliabilities

(1) If theterms of acredit contract are changed to increase or allow for
an increasein liabilities, the liabilities of a guarantor under a
guarantee that secures those liabilities are not increased unless:

(a) the credit provider gives to the guarantor a written notice
setting out particulars of the change in the terms of the credit
contract; and

(b) the credit provider has subsequently obtained from the
guarantor a written acceptance of the extension of the
guarantee to those increased liabilities or obtained acceptance
in some other form provided for by the regulations.

(2) Thissection does not apply to anincreasein liabilities resulting
from:

() achange of akind referred to in paragraph 63(2)(a) or (b); or

(b) achange of which noticeisrequired to be given under
Division 1 of Part 4 (not being a changereferred to in
subsection 67(4) or section 68); or

(c) achange under subsection 74(2) or a postponement under
subsection 96(2); or

(d) adeferral or waiver of adebtor’s obligations for a period not
exceeding 90 days.

62 Offencefor noncompliance

(1) A credit provider must not:
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(a) enter into a guarantee that contravenes aregquirement of this
Division; or
(b) otherwise contravene a requirement of this Division.
(2) A credit provider must not enter into a guarantee that is void or

unenforceable, or that contains a provision that is void or
unenforceable, because of this Division.

Criminal penalty: 50 penalty units.

(3) Subsections (1) and (2) are offences of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.
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Part 4—Changesto obligations under credit
contracts, mortgages and guar antees

Division 1—Unilateral changes by credit provider

63 Application of Division

(1) ThisDivision appliesonly to changes made unilaterally by a credit
provider under a credit contract, mortgage or guarantee.

(2) ThisDivision does not apply to the following changes under a
credit contract:

(a) achangeto anew annual percentage rate payable under the
contract (not being arate determined by referring to a
referencerate), if both the new rate and when it takes effect
are ascertainable from the contract;

(b) anincreasein the amount of repayments, if the increase
occurs automatically, as specified by the contract, and both
the amount of the increase and when it takes effect are
ascertainable from the contract;

(c) anincreasein theterm of acredit contract, if the increase
occurs only because of an increase in the annual percentage
rate or rates payable under the contract;

(d) achange made under Division 3.

(3) Nothing in this Division confers on a credit provider or a debtor
any power or right to change the credit contract or itstermsin
addition to those conferred by the contract.

64 Interest rate changes

Notification of interest rate changes

(1) A credit provider must, not later than the day on which a changein
the annual percentage rate or rates payable under a credit contract
takes effect, give to the debtor written notice setting out:
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(&) the new rate or rates or, if arateis determined by referring to
areferencerate, the new reference rate; and

(b) any information required by the regulations.
Criminal penalty: 100 penalty units.
Notification by publication

(2) Notice under subsection (1) may be given by publishing the notice
in a newspaper circulating throughout each State and Territory. A
credit provider that gives notice in accordance with this subsection
must give to the debtor particulars of the change before or when
the next statement of account is sent to the debtor after the change
takes effect.

Criminal penalty: 100 penalty units.
Changes in reference rates

(3) Subsection (1) does not apply to achangein aratethat is
determined by referring to areference rate if the changed reference
rate is notified (whether or not by the credit provider) in a
newspaper circulating throughout each State and Territory not later
than the date the change takes effect.

Natification of other interest changes

(4) A credit provider must, not later than 20 days before achangein
the manner in which interest is calculated or applied under a credit
contract (including achange in or abolition of any interest free
period under the contract) takes effect, give to the debtor written
notice setting out:

(a) particulars of the change; and
(b) any information required by the regulations.

Criminal penalty: 100 penalty units.
Interest rate reductions

(5) Subsections (1) and (4) do not apply to a change that reduces the
obligations of the debtor under the credit contract.
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(6)

(7)

Strict liability offences

Subsections (1), (2) and (4) are offences of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.

Application

This section applies whether or not the change is a change to the
terms of the contract.

65 Repayment changes

(D

)

©)

Natification of repayment changes

A credit provider must, not later than 20 days before achangein
the amount or frequency or time for payment of, or achange in the
method of calculation of, instalments or minimum repayments,
under a credit contract takes effect, give to the debtor written
notice setting out:

(a) particulars of the change; and

(b) any information required by the regulations.
Criminal penalty: 100 penalty units.
Repayment reductions

Subsection (1) does not apply to a change that reduces the
obligations of the debtor, or extends the time for payment, under
the credit contract. The credit provider must, however, give
particulars of any such change before or when the next statement
of account is sent to the debtor after the change takes effect.

Criminal penalty: 100 penalty units.

If the amount or frequency or time for payment of instalments or
minimum repayments is not specified in the credit contract but is
determined by a method of calculation so specified, this section
requires the credit provider to give particulars only of any change
in that method of calculation.
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(4)

©)

(6)

Strict liability offences

Subsections (1) and (2) are offences of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.
Application

This section does not apply to a change that occurs while the credit
contract does not require any repayment of the amount of credit
provided.

This section applies whether or not the change is a change to the
terms of the contract.

66 Credit feesand charges changes

(D

(2

Notification of credit fees and charges changes

A credit provider must, not later than 20 days before achangein
the amount of a credit fee or charge (including a new credit fee or
charge), or a change in the frequency or time for payment of a
credit fee or charge, under a credit contract takes effect, give to the
debtor written notice setting out:

(a) particulars of the change; and
(b) any information required by the regulations.

Criminal penalty: 100 penalty units.

Notification by publication

Notice relating to a change in the amount of a credit fee or charge
(including a new credit fee or charge) may be given by publishing
the notice in a newspaper circulating throughout each State and
Territory. A credit provider that gives notice in accordance with
this subsection must give particulars of the change before or when
the next statement of account is sent to the debtor after the change
takes effect.

Criminal penalty: 100 penalty units.

362 National Consumer Credit Protection Act 2009 No. 134, 2009



National Credit Code Schedule 1

Changes to obligations under credit contracts, mortgages and guarantees Part 4

Unilateral changes by credit provider Division 1

Section 67

©)

(4)

©)

Credit fee or charge reductions

Subsection (1) does not apply to a change that reduces the
obligations of the debtor, or extends the time for payment, under
the credit contract. The credit provider must, however, give
particulars of any such change before or when the next statement
of account is sent to the debtor after the change takes effect.

Criminal penalty: 100 penalty units.
Strict liability offences

Subsections (1), (2) and (3) are offences of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.

Application

This section applies whether or not the change is a change to the
terms of the contract.

67 Changesto credit limitsetc. in continuing credit contracts

(1)

(2)

3

(4)

If acredit provider decides not to provide any further credit under a
continuing credit contract, the credit contract continuesin forcein
relation to any credit previously provided under the contract.
However, this subsection does not prevent the termination of the
contract if otherwise permitted by this Code or the contract.

A credit provider must, unless the debtor isin default under the
contract, as soon as practicable after deciding not to provide any
further credit or to reduce the credit limit, give to the debtor a
written notice to that effect if such notice has not previously been
given.

Criminal penalty: 100 penalty units.

Subsection (2) is an offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.
A credit provider may increase the credit limit under a continuing

credit contract only at the request of the debtor or with the written
consent of the debtor.
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68 Other unilateral changes by credit provider

(1) A credit provider must not exercise a power under a credit contract,
mortgage or guarantee to unilaterally change its terms without
giving to the other party, not less than 20 days before the change
takes effect, written notice setting out:

(a) particulars of the change in the terms of the credit contract,
mortgage or guarantee; and

(b) any information required by the regulations.
Criminal penalty: 100 penalty units.

(2) Subsection (1) does not apply to a change that reduces the
obligations of the debtor, or extends the time for payment, under
the credit contract. The credit provider must, however, give
particulars of any such change before or when the next statement
of account is sent to the debtor after the change takes effect.

Criminal penalty: 100 penalty units.

(3) Subsections (1) and (2) are offences of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.

(4) This section does not apply to a change of which noticeis required
to be given under section 64, 65, 66 or 67 (or which would be
required to be so given but for an exception provided in any such
section) or which isreferred to in subsection 67(4).

69 Particularsof mattersas changed only required to be given
under thisDivision in certain cases

The credit provider may, under section 64, 65, 66 or 68, givea
person particulars only of a matter as changed instead of particulars
of the change, but only if the credit provider:
(8) makesit clear to the person that the matter has changed; or
(b) issuesto the person anew set of terms and conditions relating
to the credit contract, mortgage or guarantee.
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70 Prohibited increasesin liabilities

(2) If theannual percentage rate under a credit contract is currently
fixed for a specified term (including the whole term) of the
contract, the contract cannot be changed unilaterally by a credit
provider so asto increase, or change the method of calculation of a
fee or charge so asto increase, afee or charge:

(a) payable by the debtor on early termination of the credit
contract; or

(b) payable on prepayment of an amount under the credit
contract.

(2) Theregulations may prescribe circumstances in which such a
change is permitted.
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Division 2—Changes by agreement of parties

71 Changes by agreement

(D

(2)

3

(4)
()

(6)

If the parties under a credit contract, mortgage or guarantee agree
to change its terms, the credit provider must, not later than 30 days
after the date of the agreement, give to the other party under the
agreement awritten notice setting out:

(a) particulars of the change in the terms of the credit contract,
mortgage or guarantee; and

(b) any information required by the regulations.
Criminal penalty: 100 penalty units.

Subsection (1) does not apply to a change which defers or
otherwise reduces the obligations of the debtor for a period not
exceeding 90 days or to an agreement to increase the amount of
credit under a credit contract.

If the parties under a credit contract (other than a continuing credit
contract) propose to increase the amount of credit under the
contract by agreement, the credit provider must also, before the
agreement is made, give to the debtor awritten notice containing
the information required by the regulations.

Criminal penalty: 100 penalty units.
This section does not apply to a change made under Division 3.

The credit provider may, under subsection (1), give a person
particulars only of a matter as changed instead of particulars of the
change, but only if the credit provider:

(&) makesit clear to the person that the matter has changed; or

(b) issuesto the person a new set of terms and conditions relating
to the credit contract, mortgage or guarantee.

Subsections (1) and (3) are offences of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.
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Division 3—Changes on grounds of hardship and unjust
transactions

72 Changeson grounds of hardship

General principle

(1) A debtor who is unable reasonably, because of illness,
unemployment or other reasonable cause, to meet the debtor’s
obligations under a credit contract and who reasonably expectsto
be able to discharge the debtor’s obligationsif the terms of the
contract were changed in amanner set out in subsection (2) may
apply to the credit provider for such a change.

Changes

(2) Anapplication by a debtor must seek to change the terms of the
contract in one of the following ways:

() extending the period of the contract and reducing the amount
of each payment due under the contract accordingly (without
a change being made to the annual percentage rate or rates);

(b) postponing during a specified period the dates on which
payments are due under the contract (without a change being
made to the annual percentage rate or rates);

(c) extending the period of the contract and postponing during a
specified period the dates on which payments are due under
the contract (without a change being made to the annual
percentage rate or rates).

Credit provider’s notice about change

(3) If the debtor makes an application, the credit provider must, within
21 days after the day of receiving the application, give the debtor a
written notice:

(a) that states whether or not the credit provider agreesto the
change; and
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(b) if the credit provider does not agree to the change—that
states:

(i) the name of the approved external resolution scheme of
which the credit provider is a member; and

(ii) the debtor’srights under that scheme; and
(iii) thereasonsfor not agreeing to the change.

Criminal penalty: 30 penalty units.

(4) Subsection (3) isan offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.

Application

(5) This section and sections 73 to 75 do not apply to a credit contract
under which the maximum amount of credit that is or may be
provided is more than:

(a8 $500,000; or
(b) if the regulations prescribe a higher amount—that amount.

73 Notice of change

(1) A credit provider that entersinto an agreement with the debtor on
any such application must, not later than 30 days after the date of
the agreement, give to the debtor, and any guarantor under a
guarantee rel ated to the contract, a written notice setting out:

(a) particulars of the change in the terms of the credit contract;
and

(b) any information required by the regulations.
Criminal penalty: 50 penalty units.

(2) The credit provider may, under subsection (1), give a person
particulars only of a matter as changed instead of particulars of the
change, but only if the credit provider:

(8) makesit clear to the person that the matter has changed; or

(b) issuesto the person a new set of terms and conditions relating
to the credit contract.

(3) Subsection (1) is an offence of strict liability.
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Note: For strict liability, see section 6.1 of the Criminal Code.

74 Changes by court

(1)

)

3

If the credit provider does not change the credit contract in
accordance with the application, the debtor may apply to the court
to change the terms of the credit contract.

The court may, after allowing the applicant, the credit provider and
any guarantor a reasonable opportunity to be heard, by order
change the credit contract in amanner set out in section 72, and
make such other orders asit thinksfit, or refuse to change the
credit contract.

The court may, if it thinksit appropriate in the circumstances, stay
any enforcement proceedings under the credit contract, and make
such other orders asit thinks fit, until the application has been
determined.

75 Credit provider may apply for variation of change

(1)

(2

)

A credit provider under a credit contract that has been changed by
an order under subsection 74(2) may apply to the court for an order
varying or revoking the order.

A credit provider subject to a stay of enforcement proceedings or
other order under subsection 74(3) may apply to the court for an
order varying or revoking the stay or order.

On an application under this section, the court may vary or revoke
the order or stay to which the application relates as it thinksfit, or
may refuse the application.

76 Court may reopen unjust transactions

(D

Power to reopen unjust transactions

The court may, if satisfied on the application of a debtor,
mortgagor or guarantor that, in the circumstances relating to the
relevant credit contract, mortgage or guarantee at the time it was
entered into or changed (whether or not by agreement), the
contract, mortgage or guarantee or change was unjust, reopen the
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transaction that gave rise to the contract, mortgage or guarantee or
change.

Mattersto be considered by court

(2) Indetermining whether aterm of a particular credit contract,
mortgage or guarantee is unjust in the circumstances relating to it
a thetime it was entered into or changed, the court isto have
regard to the public interest and to all the circumstances of the case
and may have regard to the following:

(a) the consequences of compliance, or noncompliance, with all
or any of the provisions of the contract, mortgage or
guarantee;

(b) therelative bargaining power of the parties;

(c) whether or not, at the time the contract, mortgage or
guarantee was entered into or changed, its provisions were
the subject of negotiation;

(d) whether or not it was reasonably practicable for the applicant
to negotiate for the alteration of, or to reject, any of the
provisions of the contract, mortgage or guarantee or the
change;

(e) whether or not any of the provisions of the contract,
mortgage or guarantee impose conditions that are
unreasonably difficult to comply with, or not reasonably
necessary for the protection of the legitimate interests of a
party to the contract, mortgage or guarantee;

(f) whether or not the debtor, mortgagor or guarantor, or a
person who represented the debtor, mortgagor or guarantor,
was reasonably able to protect the interests of the debtor,
mortgagor or guarantor because of his or her age or physical
or mental condition;

(g) theform of the contract, mortgage or guarantee and the
intelligibility of the language in which it is expressed;

(h) whether or not, and if so when, independent legal or other
expert advice was obtained by the debtor, mortgagor or
guarantor;

(i) the extent to which the provisions of the contract, mortgage
or guarantee or change and their legal and practical effect
were accurately explained to the debtor, mortgagor or
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3

)

(k)

()

(m)

(n)
(0)

(o)

guarantor and whether or not the debtor, mortgagor or
guarantor understood those provisions and their effect;

whether the credit provider or any other person exerted or
used unfair pressure, undue influence or unfair tactics on the
debtor, mortgagor or guarantor and, if so, the nature and
extent of that unfair pressure, undue influence or unfair
tactics,

whether the credit provider took measures to ensure that the
debtor, mortgagor or guarantor understood the nature and
implications of the transaction and, if so, the adequacy of
those measures,

whether at the time the contract, mortgage or guarantee was
entered into or changed, the credit provider knew, or could
have ascertained by reasonable inquiry at the time, that the
debtor could not pay in accordance with itsterms or not
without substantial hardship;

whether the terms of the transaction or the conduct of the
credit provider isjustified in the light of the risks undertaken
by the credit provider;

for amortgage—any relevant purported provision of the
mortgage that is void under section 50;

the terms of other comparabl e transactions involving other
credit providers and, if the injustice is alleged to result from
excessive interest charges, the annual percentage rate or rates
payable in comparable cases,

any other relevant factor.

Representing debtor, mortgagor or guarantor

For the purposes of paragraph (2)(f), aperson is taken to have
represented a debtor, mortgagor or guarantor if the person
represented the debtor, mortgagor or guarantor, or assisted the
debtor, mortgagor or guarantor to a significant degree, in the
negotiations process prior to, or at, the time the credit contract,
mortgage or guarantee was entered into or changed.
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(4)

()

(6)

(7)

(8)

Unforeseen circumstances

In determining whether a credit contract, mortgage or guarantee is
unjust, the court is not to have regard to any injustice arising from
circumstances that were not reasonably foreseeable when the
contract, mortgage or guarantee was entered into or changed.

Conduct

In determining whether to grant relief in respect of a credit
contract, mortgage or guarantee that it finds to be unjust, the court
may have regard to the conduct of the parties to the proceedingsin
relation to the contract, mortgage or guarantee since it was entered
into or changed.

Application

This section does not apply:

(a) toamatter or thing in relation to which an application may
be made under subsection 78(1); or

(b) to achangeto acontract under this Division.

This section does apply in relation to a mortgage, and a mortgagor
may make an application under this section, even though all or part
of the mortgage is void under subsection 50(3).

Meaning of unjust
In this section:

unjust includes unconscionable, harsh or oppressive.

77 Orderson reopening of transactions

The court may, if it reopens atransaction under this Division, do
any one or more of the following, despite any settlement of
accounts or any agreement purporting to close previous dealings
and create a new obligation:
(a) reopen an account already taken between the parties to the
transaction;
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(b) relieve the debtor and any guarantor from payment of any
amount in excess of such amount as the court, having regard
to therisk involved and all other circumstances, considers to
be reasonably payable;

(c) set aside either wholly or in part or revise or alter an
agreement made or mortgage given in connection with the
transaction;

(d) order that the mortgagee takes such steps as are necessary to
discharge the mortgage;

(e) givejudgment for or make an order in favour of a party to the
transaction of such amount as, having regard to therelief (if
any) which the court thinks fit to grant, isjustly due to that
party under the contract, mortgage or guarantee;

(f) givejudgment or make an order against a person for delivery
of goods to which the contract, mortgage or guarantee relates
and which are in the possession of that person;

(g) make ancillary or consequential orders.

78 Court may review unconscionableinterest and other charges

(1) The court may, if satisfied on the application of a debtor or
guarantor that:
() achangein the annual percentage rate or rates under a credit
contract to which subsection 64(1) or (4) applies; or
(b) an establishment fee or charge; or
(c) afeeor charge payable on early termination of a credit
contract; or
(d) afeeor chargefor aprepayment of an amount under a credit
contract;
is unconscionable, annul or reduce the change or fee or charge and
may make ancillary or consequential orders.

(2) For the purposes of this section, a change to the annual percentage
rate or ratesis unconscionableif and only if it appearsto the court
that:

(a) it changesthe annual percentage rate or rates in a manner that
is unreasonable, having regard to any advertised rate or other
representations made by the credit provider before or at the
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time the contract was entered into, the period of time since
the contract was entered into and any other consideration the
court thinks relevant; or

(b) the change is a measure that discriminates unjustifiably
against the debtor when the debtor is compared to other
debtors of the credit provider under similar contracts.

(3) In determining whether an establishment fee or chargeis
unconscionable, the court isto have regard to whether the amount
of the fee or charge is equal to the credit provider’s reasonable
costs of determining an application for credit and the initial
administrative costs of providing the credit or is equal to the credit
provider’s average reasonable costs of those thingsin respect of
that class of contract.

(4) For the purposes of this section, afee or charge payable on early
termination of the contract or a prepayment of an amount under the
credit contract is unconscionableif and only if it appearsto the
court that it exceeds a reasonable estimate of the credit provider's
loss arising from the early termination or prepayment, including
the credit provider’s average reasonable administrative costsin
respect of such atermination or prepayment.

79 Applicationsby ASIC

(1) Thissection appliesif ASIC considersthat it isin the public
interest to make an application under this Division.

(2) ASIC may make an application under this Division and has
standing to represent the public interest.

(3) The application:
() may apply to any one or more credit contracts; and
(b) may apply to all or any class of credit contracts entered into
by acredit provider during a specified period (for example,
al credit contracts entered into during a specified period that
are affected by a specified matter for which relief is sought).
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80 Timelimit

(1) An application (other than an application under section 78) may
not be brought under this Division more than 2 years after the
relevant credit contract is rescinded or discharged or otherwise
comes to an end.

(2) An application under section 78 may not be brought more than 2
years after the relevant change takes effect or fee or chargeis
charged under the credit contract or the credit contract is rescinded
or discharged or otherwise comesto an end.

81 Joinder of parties

(D) If it appearsto the court that a person other than a credit provider
or amortgagee (athird party) has shared in the profits of, or hasa
beneficial interest prospectively or otherwisein, a credit contract or
mortgage that the court holds to be unjust, the court may make an
order about the third party that the court considers appropriate.

(2) However, before making an order about the third party, the court
must:

(@) jointhethird party as a party to the proceedings; and
(b) givethethird party an opportunity to appear and be heard in
the proceedings.
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Part 5—Ending and enforcing credit contracts,
mor tgages and guar antees

Division 1—Ending of credit contract by debtor

82 Debtor’sor guarantor’sright to pay out contract

(1) A debtor or guarantor is entitled to pay out the credit contract at
any time.

(2) Theamount required to pay out a credit contract (other than a
continuing credit contract) is the total of the following amounts:
(a) the amount of credit;
(b) theinterest charges and all other fees and charges payable by
the debtor to the credit provider up to the date of termination;
(c) reasonable enforcement expenses,
(d) early termination charges, if provided for in the contract;

less any payments made under the contract and any rebate of
premium under section 148.

83 Statement of pay out figure

(1) A credit provider must, at the written request of a debtor or
guarantor, provide a written statement of the amount required to
pay out a credit contract (other than a continuing credit contract) as
at such date as the debtor or guarantor specifies. If so requested,
the credit provider must also provide details of the items which
make up that amount.

Criminal penalty: 50 penalty units.

(2) The statement must also contain a statement to the effect that the
amount required to pay out the credit contract may change
according to the date on which it is paid.

376 National Consumer Credit Protection Act 2009 No. 134, 2009



National Credit Code Schedule 1
Ending and enforcing credit contracts, mortgages and guarantees Part 5
Ending of credit contract by debtor Division 1

Section 84

(3) A credit provider must give a statement, complying with this
section, within 7 days after the request is given to the credit
provider.

Criminal penalty: 50 penalty units.

(4) Inthe case of joint debtors or guarantors, the statement under this
section need only be given to a debtor or guarantor who requests
the statement and not, despite section 194, to each joint debtor or
guarantor.

(5) Subsections (1) and (3) are offences of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.

84 Court may determine pay out figureif credit provider does not
provide a pay out figure

(1) If the credit provider does not provide a statement of the amount
required to pay out a credit contract (other than a continuing credit
contract) in accordance with this Part after arequest is duly made
by adebtor or guarantor, the court may, on the application of the
debtor or guarantor, determine the amount payable on the date of
determination, the amount by which it increases daily and the
period for which the determination is applicable.

(2) The credit contract is discharged if an amount calculated in
accordance with the determination is tendered to the credit
provider within the applicable period.

85 Surrender of mortgaged goods and goods subject to sale by
instalments

General principle

Q) If:

(a) acredit contract takes the form of a sale of goods by
instalments and title in the goods does not pass until al
instalments are paid; or

(b) the credit provider has a mortgage over goods of the debtor
or guarantor;
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the debtor or mortgagor may give written notice of an intention to
return the goods to the credit provider or, if the goods are in the
credit provider’ s possession, require the credit provider in writing
to sell the goods.

Delivery of goods

(2) A debtor or mortgagor may return the goods to the credit provider
at the credit provider’s place of business during ordinary business
hours within 7 days of the date of the notice or within such other
period or at such other time or place as may be agreed with the
credit provider.

Notice of value

(3) The credit provider must, within 14 days after a debtor or
mortgagor returns the goods or requires the credit provider to sell
the goods, give the debtor or mortgagor a written notice containing
the estimated value of the goods and any other information
required by the regulations.

Return or sale of goods

(4) If the debtor or mortgagor, within 21 days after the notice under
subsection (3) is given, requests by written notice return of the
goods to the debtor or mortgagor or withdraws the requirement to
sell the goods (and the debtor is not in default under the terms of
the credit contract), the credit provider must return to the debtor or
mortgagor any goods returned by the debtor or mortgagor and must
not comply with the requirement.

Nominated purchaser

(5) The debtor or mortgagor may, within 21 days after the notice under
subsection (3) is given, nominate in writing a person who is
prepared to purchase the goods from the credit provider at the
estimated value or at any greater amount for which the credit
provider has obtained a written offer to buy the goods. The credit
provider must offer to sell the goods to that person for the
estimated value or, if there is awritten offer to buy the goods for a
greater amount, that amount.
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Sale of goods by credit provider

(6) The credit provider must, if the goods are not required to be
returned under subsection (4), as soon as reasonably practicable (or
at such other time as the credit provider and the debtor or
mortgagor agree) sell the goods in accordance with subsection (5)
or, if no buyer is nominated or the nominated buyer under that
subsection does not buy the goods, for the best price reasonably
obtainable.

Amount to be credited to debtor or mortgagor

(7) The credit provider must credit the debtor or mortgagor with a
payment equivalent to the proceeds of the sale less any amounts
which the credit provider is entitled to deduct from those proceeds.
On the sale of the goods, the amount required to pay out the
contract becomes due.

Deductions from proceeds

(8) A credit provider that sells mortgaged goods under this sectionis
entitled to deduct from the proceeds of that sale only the following
amounts:

(a) the amount currently secured by the mortgage in relation to
the credit contract or guarantee, not being more than the
amount required to discharge the contract or guarantee;

(b) the amount payable to discharge any prior mortgage to which
the goods were subject;

(c) the amounts payable in successive discharge of any
subsequent mortgages to which the goods were subject and of
which the credit provider had notice;

(d) the credit provider’s reasonabl e enforcement expenses;

(e) the expenses reasonably incurred by the credit provider in
connection with the possession and sale of the mortgaged
goods.

Notice of amount credited and other matters

(9) The credit provider must give the debtor or mortgagor awritten
notice stating the gross amount realised on the sale, the net
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proceeds of the sale, the amount credited to the debtor or
mortgagor and the amount required to pay out the credit contract or
the amount due under the guarantee.

Offence—credit provider

(10) A credit provider that contravenes a requirement of this section
commits an offence.

Criminal penalty: 50 penalty units.
Strict liability offence

(11) Subsection (10) is an offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.

86 Compensation to debtor or mortgagor

(1) The court, on application by the debtor or mortgagor, may order a
credit provider to credit the debtor or mortgagor with a payment,
fixed by the court, exceeding the net proceeds of saleif it is not
satisfied that the credit provider sold the goods as soon as
reasonably practicable (or at such other time as the credit provider
and debtor or mortgagor agreed) for the best price reasonably
obtainable.

(2) On application by the debtor or mortgagor, the mortgagee under
any prior mortgage to which the goods are subject or the
mortgagee under any subsequent mortgage of which the credit
provider has notice, the court, if not satisfied that the credit
provider complied with section 85, may make an order requiring
the credit provider to compensate the debtor or mortgagor or the
relevant mortgagee for any loss suffered as a result.

(3) The onus of proving that section 85 was complied with is on the
credit provider.

87 One-off noticeto be given thefirst timeadirect debit default
occurs

(1) Thissection appliesif:
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(a) adebtor authorises payment of an amount for a credit
contract by direct debit; and

(b) default occurs; and

(c) itisthefirst occasion the default occurs.

(2) The credit provider must give the debtor, and any guarantor, a
direct debit default notice under this section within 10 business
days of the default occurring.

Criminal penalty: 50 penalty units.

(3) Thedirect debit default notice must contain the information
prescribed under the regulations.

(4) Subsection (2) is an offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.

(5) This section does not affect any other requirement under this Code
to give anotice.

(6) Inthissection:

Bulk Electronic Clearing System means the system established by
the Australian Payments Clearing Association to manage the
conduct of the exchange and settlement of bulk electronic low
value transactions and includes any replacement system.

direct debit, in relation to the payment by a debtor of an amount for
acredit contract, means the debiting of the amount against an
account with afinancia institution, as specified and authorised in
writing by the debtor, that is processed through the Bulk Electronic
Clearing System.
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Division 2—Enforcement of credit contracts, mortgages

and guar antees

88 Requirementsto be met before credit provider can enfor ce credit

contract or mortgage against defaulting debtor or
mor tgagor

Enforcement of credit contract

(1) A credit provider must not begin enforcement proceedings against

adebtor in relation to a credit contract unless the debtor isin
default under the credit contract and:

(a) the credit provider has given the debtor, and any guarantor, a
default notice, complying with this section, alowing the
debtor a period of at least 30 days from the date of the notice
to remedy the default; and

(b) the default has not been remedied within that period.
Criminal penalty: 50 penalty units.

Enforcement of mortgage

(2) A credit provider must not begin enforcement proceedings against

amortgagor to recover payment of money due or take possession
of, sell, appoint areceiver for or foreclose in relation to property
subject to amortgage, unless the mortgagor isin default under the
mortgage and:

(a) the credit provider has given the mortgagor a default notice,
complying with this section, alowing the mortgagor a period
of at least 30 days from the date of the notice to remedy the
default; and

(b) the default has not been remedied within that period.

Criminal penalty: 50 penalty units.
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Default notice requirements

(3) A default notice must contain a prominent heading at its top stating
that it is a default notice and specify:
(@) the default; and
(b) the action necessary to remedy the default; and
(c) aperiod for remedying the default; and
(d) the date after which enforcement proceedingsin relation to
the default, and, if relevant, repossession of mortgaged
property may begin if the default has not been remedied; and
(e) that repossession and sale of mortgaged property may not
extinguish the debtor’ s liability; and
(f) theinformation prescribed by the regulations about the
debtor’ sright to:
(i) make an application to the credit provider under
section 72; or
(if) negotiate with the credit provider under section 94; or
(iif) make an application to the court under sections 74 and
96; and
(g) theinformation prescribed by the regulations about:
(i) the approved external dispute resolution scheme of
which the credit provider is a member; or
(ii) the debtor’ srights under that scheme; and
(h) that a subsequent default of the same kind that occurs during
the period specified for remedying the original default may
be the subject of enforcement proceedings without further
noticeif it is not remedied within the period; and
(i) that, under the Privacy Act 1988, the debt may be included in
acredit reporting agency’s credit information file about the
debtor if:
(i) the debt remains overdue for 60 days or more; and
(i) the credit provider has taken steps to recover all or part
of the debt; and
(i) any other information prescribed by the regulations.
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Combined notices

(4) Default notices that may be given under subsections (1) and (2)
may be combined in one document if given to a person who is both
a debtor and a mortgagor.

When default notice not required

(5) A credit provider is not required to give a default notice or to wait
until the period specified in the default notice has elapsed, before
beginning enforcement proceedings, if:

(a) the credit provider believes on reasonable grounds that it was
induced by fraud on the part of the debtor or mortgagor to
enter into the credit contract or mortgage; or

(b) the credit provider has made reasonabl e attempts to locate the
debtor or mortgagor but without success; or

(c) the court authorises the credit provider to begin the
enforcement proceedings; or

(d) the credit provider believes on reasonable grounds that the
debtor or mortgagor has removed or disposed of mortgaged
goods under a mortgage related to the credit contract or under
the mortgage concerned, or intends to remove or dispose of
mortgaged goods, without the credit provider’s permission or
that urgent action is necessary to protect the mortgaged
property.

Non-remedial default

(6) If the credit provider believes on reasonable grounds that a default
is not capable of being remedied:

(a) the default notice need only specify the default; and

(b) the credit provider may begin the enforcement proceedings
after the period of 30 days from the date of the notice.

(7) Subsections (1) and (2) are offences of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.
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Other law about mortgages not affected

(8) Thissectionisin addition to any provision of any other law
relating to the enforcement of real property or other mortgages and
does not prevent the issue of notices to defaulting mortgagors
under other legislation. Nothing in this section prevents a notice to
a defaulting mortgagor under other legislation being issued at the
same time, or in the same document, as the default notice under
this section.

Note: By virtue of subsection 183(2), a notice may contain information

required to be given under other legislation or be included in anotice
given under other legislation.

89 Defaults may be remedied

(1) If adefault notice states that the credit provider intends to take
action because the debtor or mortgagor isin default under the
credit contract or mortgage, the debtor, mortgagor or guarantor
may remedy the default within the period specified in the notice,
and the contract or mortgage is then reinstated and any acceleration
clause cannot operate.

(2) A debtor, mortgagor or guarantor does not remedy the default if, at
the end of the period, the debtor or mortgagor isin default under
the credit contract or mortgage because of the breach specified in
the notice or because of a subsequent breach of the same type.

90 Requirementsto be met before credit provider can enforce
guarantee against guar antor

(1) A credit provider must not, under a guarantee, enforce a judgment
against a guarantor unless:

(a) the credit provider has obtained a judgment against the debtor
for payment of the guaranteed liability and the judgment
remains unsatisfied for 30 days after the credit provider has
made a written demand for payment of the judgment debt; or

(b) the court hasrelieved the credit provider from the obligation
to obtain a judgment against the debtor on the ground that
recovery from the debtor is unlikely; or
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)

(c) the credit provider has made reasonable attemptsto locate the
debtor but without success; or

(d) the debtor isinsolvent.
Criminal penalty: 50 penalty units.

Subsection (1) is an offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.

91 Requirementsto be met before credit provider can repossess

mortgaged goods

(1) A credit provider must not, without the consent of the court, take

(2)

3

(4)

()

possession of mortgaged goods if the amount currently owing
under the credit contract related to the relevant mortgage is less
than 25% of the amount of credit provided under the contract or
$10,000, whichever isthe lesser.

Criminal penalty: 100 penalty units.

However, the restriction does not apply:
(a) toacontinuing credit contract; or
(b) if the credit provider believes on reasonable grounds that the
debtor has removed or disposed of the mortgaged goods, or
intends to remove or dispose of them, without the credit
provider’s permission or that urgent action is necessary to
protect the goods.

Subsection (1) is an offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.

In any proceedingsin which it is established that a credit provider
has taken possession of mortgaged goods contrary to

subsection (1), the burden of establishing that the possession of the
goods was lawfully taken by virtue of subsection (2) lies on the
credit provider.

Nothing in this section prevents a credit provider from accepting
the return of goods under section 85.
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92 Accedleration clauses

(1) For the purposes of this Part, an acceleration clauseisaterm of a
credit contract or mortgage providing that:

(&) onthe occurrence or non-occurrence of a particular event, the
credit provider becomes entitled to immediate payment of all,
or apart, of an amount under the contract that would not
otherwise have been immediately payable; or

(b) whether or not on the occurrence or non-occurrence of a
particular event, the credit provider has a discretion to require
repayment of the amount of credit otherwise than by
repayments fixed, or determined on a basis stated, in the
contract;

but does not include any such term in a credit contract or mortgage
that is an on demand facility.

(2) Anon demand facility isacredit contract or mortgage under
which:

(a) thetotal amount outstanding under the contract or mortgage
isrepayable at any time on demand by the credit provider;
and

(b) thereis no agreement, arrangement or understanding between
the credit provider and the debtor or mortgagor that
repayment will only be demanded on the occurrence or
non-occurrence of a particular event.

93 Requirementsto be met before credit provider can enforce an
acceleration clause

(1) Anacceleration clause isto operate only if the debtor or mortgagor
isin default under the credit contract or mortgage and:
(@) the credit provider has given to the debtor and any guarantor,
or to the mortgagor, a default notice under section 88; and

(b) the default notice contains an additional statement of the
manner in which the liabilities of the debtor or mortgagor
under the contract or mortgage would be affected by the
operation of the acceleration clause and also of the amount
required to pay out the contract (as accelerated); and
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(c) the default has not been remedied within the period specified
in the default notice (unless the credit provider believes on
reasonable grounds that the default is not capable of being
remedied).

(2) However, a credit provider is not required to give a default notice
under section 88 or to wait until the period specified in the default
notice has elapsed before bringing an accel eration clause into
operation, if:

(a) the credit provider believes on reasonable grounds that it was
induced by fraud on the part of the debtor or mortgagor to
enter into the contract or mortgage; or

(b) the credit provider has made reasonable attempts to locate the
debtor or mortgagor but without success; or

(c) the court authorises the credit provider not to do so; or

(d) the credit provider believes on reasonable grounds that the
debtor or mortgagor has removed or disposed of mortgaged
goods under a mortgage related to the credit contract or the
mortgage concerned, or intends to remove or dispose of
mortgaged goods, without the credit provider’s permission or
that urgent action is necessary to protect the goods.

(3) Thissectionisin addition to any provision of any other law
relating to the enforcement of real property mortgages and does not
prevent the issue of notices to defaulting mortgagors under other
legislation.
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Division 3—Postponement of enforcement proceedings

94 Postponement of exercise of rights

(1) A debtor, mortgagor or guarantor who has been given a default
notice under Division 2 or ademand for payment under section 90
may, at any time before the end of the period specified in the notice
or demand, request the credit provider to negotiate a postponement
of the enforcement proceedings or any action taken under such
proceedings or of the operation of any applicable acceleration
clause.

Credit provider’s notice about postponement

(2) If the debtor, mortgagor or guarantor makes the request, the credit
provider must, within 21 days after the day of receiving the
reguest, give the person a written notice:

(a) that states whether or not the credit provider agreesto
negotiate a postponement; and
(b) if the credit provider does not agree to negotiate—that states:

(i) the name of the approved external resolution scheme of
which the credit provider is a member; and

(ii) the person’srights under that scheme; and
(iii) thereasonsfor not agreeing to negotiate.

Criminal penalty: 30 penalty units.

(3) Subsection (2) is an offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.

(4) ThisDivision does not apply to a credit contract in respect of
which the maximum amount of credit that is or may be provided is
more than:

(a) $500,000; or
(b) if the regulations prescribe a higher amount—that amount.
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95 Effect of negotiated postponement

(1) Thedefault notice or demand for payment is taken, for the
purposes of this Code, not to have been given or madeif a
postponement is negotiated with the credit provider and the debtor,
mortgagor or guarantor complies with the conditions of
postponement.

(2) Itisacondition of any postponement negotiated with a credit
provider after the credit provider has taken possession of property
subject to a mortgage that the mortgagor pay the reasonabl e costs
of the credit provider in taking possession of the property.

(3) A credit provider must give written notice of the conditions of a
postponement referred to in subsection (1) not later than 30 days
after agreement is reached on the postponement. The notice must
set out the consequences under subsection (5) if the conditions of
the postponement are not complied with.

Criminal penalty: 100 penalty units.

(4) Subsection (3) isan offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.

(5) A credit provider that is required to give notice under section 71in
relation to a postponement is not required to comply with
subsection (3).

(6) If any of the conditions of a postponement are not complied with, a
credit provider is not required to give afurther default notice under
this Code to the debtor, mortgagor or guarantor with whom the
postponement was negotiated before proceeding with enforcement
proceedings.

96 Postponement by court

(1) If the debtor, mortgagor or guarantor is unable to negotiate a
postponement, the debtor, mortgagor or guarantor may apply to the
court for a postponement.

(2) The court may, after allowing the applicant, the credit provider and
any debtor, mortgagor or guarantor concerned a reasonable
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opportunity to be heard, order or refuse to order the postponement
to which the application relates and may make such other orders as
it thinks fit.

(3) The court may, if it thinks it appropriate in the circumstances, stay
any enforcement proceedings under the credit contract or mortgage
until the application has been determined.

97 Credit provider may apply for variation of postponement order

(1) A credit provider that is subject to an order under this Division
may apply to the court for variation of the order.

(2) On such an application, the court may vary the order to which the
application relates as it thinks fit or may refuse to vary the order or
may revoke the order.
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Division 4—Enforcement proceduresfor goods mortgaged

98 Information asto location of mortgaged goods

(1) A credit provider may, by written notice to a mortgagor under a
goods mortgage, require the mortgagor to inform the credit
provider within 7 days where the mortgaged goods are and, if the
mortgaged goods are not in the mortgagor’ s possession, to give the
credit provider all information in the mortgagor’ s possession that
might assist the credit provider to trace the goods.

(2) A mortgagor who contravenes a notice under this section commits
an offence.

Criminal penalty: 50 penalty units.

(3) Subsection (2) is an offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.

99 Entry to residential property to take possession of goods

(1) A credit provider, or an agent of a credit provider, must not enter
any part of premises used for residential purposes for the purpose
of taking possession of mortgaged goods under a goods mortgage
unless:

(a) the court has authorised the entry; or

(b) the occupier of the premises has, after being informed in
writing of the provisions of this section, consented in writing
to the entry.

(2) Theregulations may provide for procedures for the obtaining and
giving of consent for the purposes of this section and may set out
the circumstances in which consent is or is not taken to have been
given.

(3) If premises are entered in contravention of this section by a credit
provider or an agent of a credit provider, the credit provider
commits an offence.
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Criminal penalty: 50 penalty units.
(4) Subsection (3) is an offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.

100 Court may order entry

The court may, on the application of a credit provider that is
entitled to take possession of mortgaged goods, authorise the credit
provider to enter residential premises for the purpose of taking
possession of mortgaged goods.

101 Order for possession

(1) The court may, on the application of a credit provider that is
entitled to take possession of mortgaged goods, order a person who
has possession of the goods to deliver them to the credit provider at
aspecified time or place or within a specified period.

(2) The court may, on the application of a credit provider or other
person required to deliver goods to a credit provider, by order vary
the place at which or time or period within which goods must be
delivered to the credit provider.

(3) A person who contravenes an order under this section commits an
offence.

Criminal penalty: 30 penalty units.
(4) Subsection (3) isan offence of strict liability.

Note: For strict liability, see section 6.1 of the Criminal Code.

102 Proceduresto befollowed by credit provider after taking
possession of goods

Notice to be given

(1) A credit provider that has taken possession of goods under a
mortgage must, within 14 days after doing so, give the mortgagor a
written notice containing the following matters:

(a) the estimated value of the goods;
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(b) the enforcement expenses incurred up to the date on which
the goods were taken into the credit provider’s possession
and, if enforcement expenses are accruing while the goods
remain in the credit provider's possession, the rate of accrual;

(c) astatement of the mortgagor’ s rights and obligationsin the
form set out in the regulations.

Goods not to be sold immediately

(2) A credit provider must not dispose of goods taken under the
mortgage within 21 days after the date of the notice, unless the
court authorises the credit provider to do so.

Effect of proceedings

(3) If at the end of that 21 day period a stay of enforcement
proceedingsisin force under this Code or an application under
section 76 has not been determined, the credit provider must not
dispose of the goods until those proceedings have been determined
and any period allowed for appeal has elapsed.

Payment during notice period

(4) The credit provider must return the goods if:

(a) theamount in arrears (less any accelerated amount) and the
credit provider’ s reasonable enforcement expenses are paid
within that 21 day period and the debtor has not committed a
further default of the same kind under the credit contract; or

(b) the credit contract is paid out.

Offence
(5) A credit provider that contravenes this section commits an offence.
Criminal penalty: 50 penalty units.

(6) Subsection (5) is an offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.
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103 Mortgagor may nominate purchaser of goodstaken by credit

(1)

(2)

©)

provider

The mortgagor may, within 21 days after the date of the notice
given under section 102, nominate in writing a person who is
prepared to purchase the goods from the credit provider at the
estimated value or at any greater amount for which the credit
provider has obtained a written offer to buy the goods.

The credit provider must offer to sell the goods to that person for
the estimated value or, if there is awritten offer to buy the goods
for agreater amount, that amount.

Criminal penalty: 50 penalty units.

Subsection (2) is an offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.

104 Sale of goods by credit provider

(D

(2)

3

The credit provider must, if payment is not made within 21 days
after the date of the notice given under section 102 and that section
does not prevent the sale, as soon as reasonably practicable (or at
such time as the credit provider and mortgagor agree) sell the
goods in accordance with section 103 or, if there is no nominated
buyer or the nominated buyer under that section does not buy the
goods, for the best price reasonably obtainable.

The credit provider must credit the mortgagor with a payment
equivalent to the proceeds of the sale less any amounts which the
credit provider is entitled to deduct from those proceeds. On the
sale of the goods, the amount required to pay out the contract
becomes due.

A credit provider that sells mortgaged goods must give the
mortgagor a written notice stating the gross amount realised on the
sale, the net proceeds of the sale, the amount required to pay out
the credit contract or the amount due under the guarantee, any
further recovery action proposed to be taken by the credit provider
against the debtor and any other information required by the
regulations.
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(4) A credit provider that contravenes a requirement of this section
commits an offence.

Criminal penalty: 50 penalty units.

(5) Subsection (4) is an offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.

105 Mattersfor which account can be debited after mortgagee sale
of goods

A credit provider that sells mortgaged goods under section 104 is
entitled to deduct from the proceeds of that sale only the following
amounts:

(a) the amount currently secured by the mortgage in relation to
the credit contract, not being more than the amount required
to discharge the contract;

(b) the amount payable to discharge any prior mortgage to which
the goods were subject;

(c) the amounts payable in successive discharge of any
subsequent mortgages to which the goods were subject and of
which the credit provider had notice;

(d) the credit provider’s reasonable enforcement expenses.

106 Compensation to mortgagor

(1) The court, on application by a mortgagor, may order a credit
provider to credit the mortgagor with a payment, fixed by the
court, exceeding the net proceeds of saleif it isnot satisfied that
the credit provider sold the goods as soon as reasonably
practicable, or at atime agreed between the credit provider and the
mortgagor, for the best price reasonably obtainable.

(2) On application by a mortgagor, the mortgagee under any prior
mortgage to which the goods are subject or the mortgagee under
any subseguent mortgage of which the credit provider has notice,
the court, if not satisfied that the credit provider exercised its
power of sale in accordance with this Division, may make an order
requiring the credit provider to compensate the mortgagor or the
relevant mortgagee for any loss suffered as a result.
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(3) The onus of proving that a power of sale was exercised in
accordance with this Division is on the credit provider that
exercised it.
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Division 5—Enforcement expenses

107 Recovery of enfor cement expenses

(D

2

3

A credit provider must not recover or seek to recover enforcement
expenses from a debtor, mortgagor or guarantor in excess of those
reasonably incurred by the credit provider. Enforcement expenses
of acredit provider extend to those reasonably incurred by the use
of the staff and facilities of the credit provider.

Civil effect

Any provision of the credit contract, mortgage or guarantee that
appearsto confer agreater right isvoid. If enforcement expenses
are in fact recovered in excess of this limitation, they may be
recovered back.

If there is a dispute between the credit provider and the debtor,
mortgagor or guarantor about the amount of enforcement expenses
that may be recovered by the credit provider, the court may, on
application by any of the parties to the dispute, determine the
amount of that liability.
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Division 6—M  ortgagor’sremedies

108 Mortgagor may apply to regain possession of mortgaged goods

(1) If acredit provider takes possession of mortgaged goodsin
contravention of Division 2 or Division 4, the court may, on the
application of the mortgagor, order the credit provider, at the credit
provider’s expense, to return possession of the goodsto the
mortgagor.

(2) Anorder may be made under subsection (1) even though the
relevant default has not been remedied.

(3) A person who contravenes an order under subsection (1) commits
an offence.

Criminal penalty: 30 penalty units.

(4) Subsection (3) isan offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.

109 Order for possession for mortgagor

(1) The court may, when making an order under subsection 108(1),
order a person who has possession of the goods to deliver them to
the mortgagor at a specified time or place or within a specified
period.

(2) If the person is not the credit provider, the court may aso order the
credit provider to pay the person’s costs of delivering the goods to
the mortgagor.

(3) The court may, on the application of a mortgagor or other person
required to deliver goods to a mortgagor, by order vary the place at
which or time or period within which goods must be delivered to
the mortgagor.

(4) A person who contravenes an order under this section commits an
offence.
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Criminal penalty: 30 penalty units.

(5) Subsection (4) is an offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.

110 Ancillary or consequential orders

(1) Thissection appliesif the court makes an order under this
Division.

(2) The court may make ancillary or consequential ordersit considers
appropriate, including, for example, orders to restore the parties to
the position they were in before the taking of possession in
contravention of Division 2 or Division 4.

(3) Without limiting subsection (2), the court may order that the
mortgagor be paid compensation for any damage to the goods
because of the taking of possession.
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Part 6—Penalties for defaults of credit providers

Division 1—Penaltiesfor breach of key disclosure and
other requirements

111 Key requirements

(1) For the purposes of this Division, a key requirement in connection
with acredit contract (other than a continuing credit contract) is
any one of the requirements of this Code contained in the
following provisions.

(a) subsection 17(3);

(b) subsection 17(4);

(c) subsection 17(5);

(d) subsection 17(6);

(e) paragraphs 17(8)(a) and (b)—but only in respect of retained
credit fees and charges;

(f) subsection 17(9);

(g) subsection 17(11);

(h) paragraphs 17(15)(a) and (b);

(i) subsection 23(1)—but only at the time the credit contract is
entered into.

(2) For the purposes of this Division, a key requirement in connection
with a continuing credit contract is any one of the requirements of
this Code contained in the following provisions:

(@ paragraph 17(3)(b);

(b) subsection 17(4);

(c) subsection 17(5);

(d) paragraphs 17(8)(a) and (b)—but only in respect of retained
credit fees and charges;

(e) subsection 17(9);

(f) subsection 23(1);

(g) subsection 34(6);

(h) section 35.
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(3) A key requirement relating to a disclosure or a statement of
account extends to the requirements set out in Part 2 asto the
manner in which the disclosure or statement is to be made, but
does not extend to any requirements set out in the regulations.

112 Application for order relating to key requirements

(1) A party to acredit contract or aguarantor or ASIC may apply to
the court for an order under this Division.

(2) A debtor or guarantor may not make an application for an order
under this Division in respect of a contravention under a contract if
the contravention under that contract is or has been subject to an
application for an order made by the credit provider or ASIC
anywhere in Australia under this Code.

(3) Subsection (2) does not prevent an application from being made for
an order for the payment of compensation under section 118.

113 Penalty may beimposed for contravention of key requirement

Declaration as to key requirement

(1) The court must, on an application being made, by order declare
whether or not the credit provider has contravened a key
reguirement in connection with the credit contract or contracts
concerned.

Penalty orders

(2) The court may make an order, in accordance with this Division,
requiring the credit provider to pay an amount as a penalty, if itis
of the opinion that the credit provider has contravened a key
reguirement.

Prudential standing

(3) The court, in considering the imposition of a penalty, must have
regard primarily to the prudential standing of any credit provider
concerned, or of any subsidiary of the credit provider (within the
meaning of the Corporations Act 2001), if the credit provider or
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(4)

©)

subsidiary takes deposits or is a borrowing corporation (within the
meaning of that Act). However, the court is to have regard to that
prudential standing only if the credit provider requests the court to
do so.

Other matters to be considered

The court, in considering the imposition of a penalty, must have
regard to the following:
(a) the conduct of the credit provider and debtor before and after
the credit contract was entered into;

(b) whether the contravention was deliberate or otherwise;

(c) thelossor other detriment (if any) suffered by the debtor asa
result of the contravention;

(d) when the credit provider first became aware, or ought
reasonably to have become aware, of the contravention;

(e) any systems or procedures of the credit provider to prevent or
identify contraventions;

(f) whether the contravention could have been prevented by the
credit provider;

(g) any action taken by the credit provider to remedy the
contravention or compensate the debtor or to prevent further
contraventions,

(h) the time taken to make the application and the nature of the
application;

(i) any other matter the court considers relevant.

Related contraventions

The court must, for the purposes of determining an application for
an order under this Division or the amount of a penalty, treat a
contravention of akey requirement that occurs merely because of
another contravention of akey requirement asbeing a
contravention of the same kind. If aprovision referred to in
section 111 contains several requirements, the court must treat
contraventions of more than one of those requirements asa single
contravention of the one key requirement for the purposes of
determining the amount of a penalty.
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Suppression of publication of application

(6) The court may, if it thinks it appropriate in the circumstances,
order that particulars of or any matters relating to an application for
an order under this Division not be published.

114 Penalty if application made by debtor or guarantor

(1) On application being made by a debtor or a guarantor for an order,
the maximum penalty that may be imposed by the court for a
contravention of akey requirement is an amount not exceeding the
amount of:

(a) except as provided by paragraphs (b) and (c)—all interest
charges payable under the contract from the date it was
made; or

(b) inthe case of acontravention of akey requirement relating to
a statement of account of a continuing credit contract—all
interest charges payable under the contract for the period to
which the statement of account relates; or

(c) inthe case of a contravention of akey requirement relating to
prohibited monetary obligations—all interest charges
accruing under the contract from the date the contravention
occurred.

(2) The court may, however, impose a greater penalty if the debtor or
guarantor satisfies the court that the debtor has suffered aloss. The
amount of the penalty isto be not less than the amount of the loss.

(3) For the purposes of paragraph (1)(a), the amount of future interest
charges payable under a credit contract isto be calculated on the
assumptions in sections 180 and 182.

115 Payment of penalty to debtor or guarantor

(1) Anamount of penalty ordered by the court to be paid on an
application for an order made by a debtor or a guarantor may be set
off by the debtor or guarantor against any amount that is due or
becomes due to the credit provider under the credit contract. If
there is no such amount, the amount of the penalty is a debt due by
the credit provider to the debtor or guarantor.
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(2) The Consolidated Revenue Fund is appropriated for the purposes
of:
(a) aset-off; or
(b) adebt due;
in relation to a penalty ordered under subsection (1). The Financial
Management and Accountability Act 1997 does not apply in
relation to those amounts.

(3) An order made on application by a debtor or a guarantor may
include such directions as the court considers appropriate relating
to the payment of the amount owed by the debtor or the credit
provider as aresult of the order.

116 Penalty if application made by a credit provider or ASIC

On application being made by a credit provider or ASIC for an
order, the maximum penalty that may be imposed by the court for a
contravention of akey requirement relating to a contract affected
by the application is an amount calculated so that the total penalty
for all contraventions of the requirement in Australia (as disclosed
by the credit provider) does not exceed $500,000.

117 Payment of penalty

An amount of penalty ordered by the court to be paid on an
application for an order made by a credit provider or ASIC must be
paid by the credit provider to ASIC on behalf of the
Commonwealth.

118 Compensation for debtor or guarantor

(1) The court may, on application by a debtor or a guarantor, order that
the credit provider pay to the debtor or guarantor an amount by
way of compensation for loss arising from the contravention of a
key requirement.

(2) The court may only order an amount to be paid by way of
compensation if the debtor or guarantor satisfies the court that the
debtor or guarantor has suffered aloss arising from the
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contravention. The amount of compensation is not to exceed the
amount of the loss.

(3) The court may not make an order under this section if the debtor or
guarantor has previously obtained or been refused a penalty
referred to in section 115 relating to the same contravention.

(4) Anamount payable under this section does not affect the amount
of penalty for the purposes of section 116.

119 General provisionsrelating to applications by credit providers
or ASIC

(1) An application for an order by a credit provider or ASIC:
(8) may apply to any one or more credit contracts; and
(b) may apply to all or any class of credit contracts entered into
by the credit provider during a specified period (for example,
all credit contracts entered into during a specified period
which are affected by a specified contravention).

(2) The court may require notice of any such application to be
published by notice, in aform approved by the court, in a
newspaper circulating throughout one or more States or Territories,
as the court determines.

(3) Notice of an application by a credit provider must be given by the
credit provider to ASIC.

120 ASIC may represent interests of debtors

ASIC may apply to the court to become a party to an application
under this Division and, if joined as a party, has standing to
represent the public interest and the interests of debtors.

121 Directions pending court’s decision

(1) The court may, before disposing of an application by a debtor or
guarantor for an order under this Division, make such directions as
it considers appropriate to protect the interests of the debtor or
guarantor concerned.

406 National Consumer Credit Protection Act 2009 No. 134, 2009



National Credit Code Schedule 1
Penalties for defaults of credit providers Part 6
Penalties for breach of key disclosure and other requirements Division 1

Section 122

(2) Subject to any such directions of the court, the application does not
prevent:
(a) any proceedings for the enforcement of the debtor’s
obligations (or the obligations of a guarantor) from being
taken; or

(b) any rights over property the subject of a mortgage from being
exercised.

(3) For the purposes of this section, areference to the disposal of an
application includes areference to its withdrawal by the applicant.

(4) A credit provider affected by adirection of the court may apply to
the court for variation of the direction. The court may, on such an
application being made, vary or revoke the direction or refuse to
vary or revoke the direction.

122 Offences

Nothing in this Division affects the liability of a person for an
offence against this Code or the regulations.

123 Timelimit for application for ordersunder thisDivision

(1) Proceedings under this Division for a declaration of contravention
and the imposition of a penalty for a contravention may not be
brought after 6 years from the day the contravention happened.

(2) Subsection (1) applies despite any Act relating to the limitation of
time for commencing actions.

(3) Inthissection:

contravention means contravention of akey requirement.
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Division 2—Other penalties

124 Civil effect of other contraventions

(1) If acredit provider contravenes a requirement of or made under
this Code (other than one for which acivil effect is specifically
provided by Division 1 or by any other provision of this Code), the
court may order the credit provider to make restitution or pay
compensation to any person affected by the contravention and, in
that event, may make any consequential order it considers
appropriate in the circumstances.

(2) An application for the exercise of the court’s powers under this
section may be made by ASIC or by any person affected by the
contravention.
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Part 7—Related sale contracts

Division 1—I

nter pretation and application

125 Meaning of sale contract

For the purposes of this Code, a sale contract is a contract for any
one or more of the following:

(@
(b)

acontract for the sale of goods;
acontract for the supply of services.

126 Sale contractsto which thisPart applies

This Part appliesto or in respect of a sale contract or proposed sale
contract only if the sale of the goods or supply of services
concerned is financed, or is proposed to be financed, wholly or
partly by the provision of credit to which this Code applies.

127 Linked credit providersand tied credit contracts

(1) For the purposes of this Code, alinked credit provider of a
supplier means a credit provider:

(@

(b)

(©)

with whom the supplier has a contract, arrangement or
understanding relating to the supply to the supplier of goods
in which the supplier deds, relating to the business carried on
by the supplier of supplying goods or services or relating to
the provision to persons to whom goods or services are
supplied by the supplier of credit in respect of payment for
those goods or services; or

to whom the supplier, by arrangement with the credit
provider, regularly refers persons for the purpose of obtaining
credit; or

whose forms of contract or forms of application or offers for
credit are, by arrangement with the credit provider, made
available to persons by the supplier; or
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(d) with whom the supplier has a contract, arrangement or
understanding under which contracts or applications or offers
for credit from the credit provider may be signed by persons
at the premises of the supplier.

(2) For the purposes of this Code, atied continuing credit contract isa
continuing credit contract under which a credit provider provides
credit in respect of the payment by a debtor for goods or services
supplied by a supplier in relation to whom the credit provider isa
linked credit provider.

(3) For the purposes of this Code, atied loan contract is a credit
contract (other than a continuing credit contract) entered into
between a credit provider and a debtor where:

(a) the credit provider knows or ought reasonably to know that
the debtor entersinto the credit contract wholly or partly for
the purposes of payment for the goods or services supplied
by a supplier; and

(b) at the time the credit contract is entered into the credit
provider is alinked credit provider of the supplier.
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Division 2—L iability of credit providersfor suppliers
misrepresentations

128 Credit provider liable with respect to supplier’s
misrepresentations etc. about tied credit contract

(1) If thereisatied loan contract or atied continuing credit contract in
respect of a sale contract, any representation, warranty or statement
made (whether orally or in writing) by the supplier, or any person
acting on behalf of the supplier, to the debtor in relation to the tied
loan contract or tied continuing credit contract gives the debtor the
same rights against the credit provider as the debtor would have
had if it had been made by the credit provider.

(2) Without prejudice to any other rights or remedies to which a credit
provider may be entitled, a credit provider is entitled to be
indemnified by the person who made the representation, warranty
or statement, and any person on whose behalf it was made, against
any damage suffered by the credit provider through the operation
of this section.
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Division 3—L iability of credit providersin relation to

goods

129 Right to damages under sale contract against both supplier and

(D

)

linked credit provider (cf. section 73 of the Trade
Practices Act 1974)

General right to damages

If:

() asupplier supplies goods, or causes goods to be supplied, to a
linked credit provider of the supplier and a debtor entersinto
acontract with the linked credit provider for the provision of
credit in respect of the supply by way of sale of the goods to
the debtor; or

(b) adebtor entersinto a contract with alinked credit provider of
asupplier for the provision of credit in respect of the supply
by the supplier of goods or services, or goods and services, to
the debtor;

and the debtor suffersloss or damage as a result of
misrepresentation, breach of contract, or failure of consideration in
relation to the sale contract, the supplier and the linked credit
provider are, subject to this Division, jointly and severally liable to
the debtor for the amount of the loss or damage, and the debtor
may recover that amount by action in accordance with this section
in acourt of competent jurisdiction.

Credit provider’s defences

A linked credit provider of a particular supplier isnot liableto a
debtor by virtue of subsection (1) in proceedings arising under that
subsection if the credit provider establishes:
(a) that the credit provided by the credit provider to the debtor
was the result of an approach made to the credit provider by
the debtor that was not induced by the supplier; or

(b) if the proceedings relate to a contract of sale with respect to
which atied loan contract applies, that:

412
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(©)

(i) after dueinquiry before becoming alinked credit
provider of the supplier, the credit provider was
satisfied that the reputation of the supplier in respect of
the supplier’ s financial standing and business conduct
was good; and

(i) after becoming alinked credit provider of the supplier,
but before the tied loan contract was entered into, the
linked credit provider had not had cause to suspect that
the debtor might, if the contract was entered into, be
entitled to recover an amount of loss or damage suffered
as aresult of misrepresentation, breach of contract or
failure of consideration in relation to the contract as
referred to in subsection (1); and

(iii) after becoming alinked credit provider of the supplier,
but before the tied loan contract was entered into, the
credit provider had not had cause to suspect that the
supplier might be unable to meet the supplier’s
liabilities as and when they fell due; or

if the proceedings relate to a contract of sale with respect to

which atied continuing credit contract entered into by the

linked credit provider applies, that, having regard to:

(i) the nature and volume of business carried on by the
linked credit provider; and

(i) such other matters as appear to be relevant in the
circumstances of the case;

the linked credit provider, before becoming aware of the
contract of sale, or of proposals for the making of the
contract of sale (whichever the linked credit provider first
became aware of), had not had cause to suspect that a person
entering into such a contract with the supplier might be
entitled to claim damages against, or recover a sum of money
from, the supplier for misrepresentation, breach of contract or
failure of consideration as referred to in subsection (1).
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130 Limitson debtor’sright of action against linked credit provider
(cf. section 73 of the Trade Practices Act 1974)

Debtor may raise credit provider’sliability

(1) Subject to subsection (2), in relation to a contract referred to in
paragraph 129(1)(a) or (b), in which a credit provider claims
damages or an amount of money from a debtor, the debtor may set
up the liability of the credit provider under section 129 in
diminution or extinction of the debtor’ s liability.

Proceedings to be brought against both supplier and linked credit
provider

(2) Subject to subsection (3), a debtor may not, in respect of aliability
for which, by reason of section 129, a supplier and alinked credit
provider are jointly and severaly liable:

(&) bring proceedings to recover an amount of 1oss or damage
from the credit provider; or

(b) where proceedings are brought against the debtor by the
linked credit provider, make a counterclaim or exercise the
right conferred by subsection (1) against the credit provider;

unless the debtor brings the action against the supplier and the
credit provider jointly or, in the case of a counterclaim or right
conferred by subsection (1), claimsin the proceedings against the
supplier in respect of the liability by third-party proceedings or
otherwise.

When joint proceedings not required

(3) Subsection (2) and paragraphs (5)(a) and (6)(a) do not apply in
relation to proceedings where:

(@) the supplier isinsolvent, cannot be located after reasonable
inquiry, or has died or been dissolved; or

(b) inthe opinion of the court in which the proceedings are
taken, it is not reasonably likely that ajudgment obtained
against the supplier would be satisfied and the court has, on
the application of the debtor, declared that subsection (2) and
paragraphs (5)(a) and (6)(a) do not apply in relation to the
proceedings.
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Limit of credit provider’sliability

(4) Theliability of alinked credit provider to a debtor for damages or
asum of money in respect of a contract referred to in subsection
129(1) is not to exceed the sum of:

(a) the amount of credit under the tied loan contract or tied
continuing credit contract; and

(b) the amount of interest (if any) or damages in the nature of
interest allowed or awarded against the linked credit provider
by the court; and

(c) the amount of costs (if any) awarded by the court against the
linked credit provider or supplier or both.

Enforcement of judgment against linked credit provider

(5 Where in proceedings arising under section 129, judgment is given
against asupplier and alinked credit provider, the judgment:

(@) must not be enforced against the linked credit provider unless
awritten demand made on the supplier for satisfaction of the
judgment has remained unsatisfied for not less than 30 days;
and

(b) may be enforced against the linked credit provider only to the
extent of the amount calculated in accordance with this
section, or so much of the judgment debt as has not been
satisfied by the supplier, whichever isthe lesser.

Enforcement of right against linked credit provider

(6) Where in proceedingsin respect of the liability arising under
section 129, aright conferred by subsection (1) is established
against alinked credit provider, the debtor:

(8 may not receive the benefit of the right unless judgment has
been given against the supplier and linked credit provider, a
written demand has been made on the supplier for
satisfaction of the judgment and the demand has remained
unsatisfied for not less than 30 days; and

(b) may receive the benefit only to the extent of the amount
calculated in accordance with this section or so much of the
judgment debt as has not been satisfied by the supplier,
whichever isthe lesser.
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131 Liability of supplier tolinked credit provider (cf. section 73 of

the Trade Practices Act 1974)

Unless the linked credit provider and supplier otherwise agree, the
supplier isliable to the linked credit provider for the amount of a
loss suffered by the linked credit provider, being an amount not
exceeding the maximum amount of the linked credit provider's
liability under subsection 130(4) and, unless the court otherwise
determines, the amount of costs (if any) reasonably incurred by the
linked credit provider in defending the proceedings by reason of
which the liability was incurred.

132 Interest may be awarded (cf. section 73 of the Trade Practices

(D)

(2)

Act 1974)

Despite any other law, where, in proceedings arising under

section 129, judgment is given against a supplier and alinked
credit provider or against alinked credit provider for an amount of
loss or damage, the court in which the proceedings are taken must,
on the application of the debtor, unless good cause is shown to the
contrary, award interest to the debtor against the supplier and credit
provider or against the credit provider, as the case may be, on the
whole or a part of the amount from the time when the debtor
became entitled to recover the amount until the date on which the
judgment is given, at arate prescribed by the regulations.

In determining whether good cause is shown against awarding
interest under this section on the whole or part of an amount of loss
or damage, the court is to take into account any payment made into
court by the supplier or credit provider.

133 Subrogation of credit provider (cf. section 73 of the Trade

Practices Act 1974)

If ajudgment given in proceedings arising under section 129 is
enforced against alinked credit provider of a particular supplier,
the credit provider is subrogated to the extent of the judgment so
enforced to any rights that the debtor would have had but for the
judgment against the supplier or any other person in respect of the
loss or damage suffered by the debtor as a result of the
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misrepresentation, breach of contract or failure of consideration in
relation to the contract from which the liability arose.
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Division 4—Termination of related transactions

134 Termination of sale contract which is conditional on obtaining
credit

(1) If apurchaser of goods or services makes it known to a supplier
that credit isrequired in order to pay for the goods or services and
the purchaser, after making reasonable endeavours to do so, failsto
obtain credit on reasonable terms, the purchaser is entitled to
terminate the sale contract.

(2) A purchaser may terminate a sale contract under this section even
though goods or services have already been supplied under the
contract but, if practicable, goods supplied under the sale contract
must be returned to the supplier.

(3) If asalecontract isterminated under this section:
(@) the supplier isentitled to:

(i) reasonable compensation for damage to, or deterioration
of, goods supplied under the sale contract (other than
fair wear and tear) up to the date of their return to the
supplier or, if they are not returned, the cash price of the
goods; and

(i) the reasonable value of the services supplied under the
sale contract up to the date of termination; and

(b) the purchaser is entitled (subject to the supplier’s entitlement
referred to above) to the return of money paid under the sale
contract.

(4) This section does not apply to a sale contract for the supply of
rightsin relation to, and interestsin, real property unlessthe
supplier was aware that the purchaser intended to obtain the credit
from the supplier or from alinked credit provider of the supplier.
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135 Termination of (or recredit under) tied credit contract if sale

(1)

(2

©)

(4)

©)

(6)

contract terminated

If asale contract isrescinded or discharged (whether under this
Code or any other law) and there is atied loan contract or atied
continuing credit contract made with the purchaser by alinked
credit provider of the supplier under the sale contract, the debtor is
entitled:

(a) inthe case of atied loan contract—to terminate the credit
contract; or

(b) inthe case of atied continuing credit contract—to be credited
with the amount of credit in relation to the sale contract and
the interest charges attributabl e to that amount.

If atied loan contract is terminated under this section, any related
guarantee or mortgage is terminated to the extent to which it
secures obligations under the contract or any related guarantee.

If atied loan contract is terminated under this section, the credit
provider is entitled to recover from the debtor any part of the
amount of credit that has not been paid to the supplier and the
debtor is entitled to recover from the credit provider any interest
charges or other amounts paid by the debtor under the credit
contract.

If amortgage or guarantee is terminated under this section, the
credit provider is entitled to recover from the mortgagor or
guarantor any part of the amount of credit that has not been paid to
the supplier and that is secured by the mortgage or guarantee, and
the mortgagor or guarantor is entitled to recover from the credit
provider any other amounts paid by the mortgagor or guarantor.

If atied loan contract is terminated under this section, the credit
provider is entitled to recover from the supplier (subject to any
agreement between them) the amount of any loss suffered by the
credit provider as aresult of the operation of this section.

A supplier who knows that a sale contract referred to in
subsection (1) has been rescinded or discharged must forthwith
givethe credit provider under any tied loan contract or tied
continuing credit contract notice of the termination.
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Criminal penalty: 50 penalty units.

(7) Thissection does not apply if the credit is provided as a result of an

approach by the debtor that was not induced by the supplier or
credit provider.

(8) Thissection applies:

(a) tothe exercise by apurchaser of aright under this Code or
any other law to rescind or discharge a sale contract; and

(b) to atied loan contract or atied continuing credit contract, but

only if the sale contract was the principal purpose for which
the credit was provided.

136 Termination of linked maintenance services contract if credit

contract ter minated

@) If:

(2

3

(4)

(a) thereisatiedloan contract or atied continuing credit
contract made with the debtor by alinked credit provider of
the supplier under a sale contract to supply maintenance
services; and

(b) thetied loan contract or tied continuing credit contract is
terminated (whether under this Code or any other law) before
the end of the term of the sale contract;

the debtor is entitled to terminate the sale contract to supply
maintenance services and recover from the supplier a proportionate
rebate of consideration paid under the sale contract.

In any such case, the credit provider must inform the debtor in
accordance with the regulations of the debtor’ s rights under this
section.

Criminal penalty: 50 penalty units.

Subsection (2) is an offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.
The regulations may prescribe the manner of calculating the

proportionate rebate of consideration for the purposes of this
section.
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(5) Thissection does not apply if the credit is provided as a result of an
approach by the debtor that was not induced by the supplier or
credit provider.

137 Termination of contract under thisPart to bein writing

An entitlement to terminate a sale contract or credit contract that is
conferred by a provision of this Part may be exercised only by
notice in writing to the other party to the contract.

138 Powersof court with respect to termination of contract under
this Part

The court may, on the application of any interested party, make
orders:

(a) declaring whether a purported termination of a contract under
this Part isvalid; and

(b) for the adjustment of rights following termination of a
contract under this Part.

139 Part 5 not to apply to termination of contract under this Part

Part 5 does not apply to the termination of a contract under this
Part.
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Division 5—Other provisions

140 Requirement asto source of credit for goods or services

(1) A supplier must not require a purchaser of goods or servicesto
apply for, or obtain, credit from a particular credit provider.

Criminal penalty: 100 penalty units.

(2) Subsection (1) isan offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.

141 Prohibition on payment for goods or services by postdated bills
of exchange or notes which exceed cash price of goods or
services

(1) A supplier must not demand or accept payment from the purchaser
for goods or services supplied under a sale contract in the form of a
postdated bill of exchange or promissory note given by the
purchaser if the face value of the bill or note exceeds the cash price
of the goods or services.

Criminal penalty: 100 penalty units.

(2) Subsection (1) does not apply unless the postponement of the debt
to the supplier constitutes a provision of credit to which this Code

applies.

(3) Subsection (1) is an offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.
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Part 8—Related insurance contracts

142 Interpretation and application

(1) For the purposes of this Code, a credit-related insurance contract
isacontract for insurance of any of the following kindsin
connection with a credit contract:

(a) insurance over mortgaged property;
(b) consumer credit insurance;

(¢) insurance of a nature prescribed for the purposes of this
section by the regulations.

(2) This Code does not apply to insurance over mortgaged property
that:

(a) isinsurance for an extended period of warranty for goods; or

(b) isinsurance over property that is not mortgaged to secure
obligations under the credit contract.

(3) This Code does not apply to consumer credit insurance in
connection with a credit contract unless the contract for consumer
credit insurance insures the obligations of the debtor under the
credit contract.

143 Requirement to take out insurance or to insure with particular
insurer or on particular terms

(1) A credit provider or a supplier must not:

(a) require adebtor or guarantor to take out insurance or to pay
the cost of insurance taken out or arranged by the credit
provider or supplier; or

(b) represent to adebtor or guarantor that the debtor or guarantor
isrequired to pay the cost of any such insurance;

unless the insurance is compul sory insurance, mortgage indemnity
insurance, insurance over mortgaged property or insurance of a
nature and extent approved for the purposes of this section by the
regulations.
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Criminal penalty: 100 penalty units.

(2) A credit provider or asupplier must not, in connection with a credit
contract or asale contract in relation to which thereis atied loan
contract or atied continuing credit contract:

(a) require adebtor or guarantor to take out insurance with a
particular insurer (unless the insurer isthe only insurer
providing insurance of the relevant kind or the requirement is
exempted from the operation of this section by the
regulations); or

(b) make any unreasonable requirement as to the terms on which
the debtor or guarantor is to take out insurance.

Criminal penalty: 100 penalty units.

(3) Subsections (1) and (2) are offences of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.

Civil effect

(4) If the credit provider or supplier contravenes this section, the
insured is entitled to recover the whole of the premium paid under
the contract from the credit provider or supplier, asthe case
regquires.

144 Financing of insurance premiums over mortgaged property

(1) A credit provider must not knowingly provide credit to the debtor
to pay the premium or finance the premium on insurance taken out
by the debtor over mortgaged property for a period of insurance
exceeding 1 year, but may provide credit for or finance successive
premiums for periods of 1 year or less.

Criminal penalty: 100 penalty units.

(2) The credit provider must not knowingly debit the premium to the
debtor’ s account more than 30 days before the beginning of the
period of insurance to which it relates.

Criminal penalty: 100 penalty units.
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Civil effect

(3) If acredit provider contravenes subsection (1), theinsured is

entitled to recover the whole of the premium paid under the
contract from the credit provider. If acredit provider contravenes
subsection (2), theinsured is entitled to recover the amount of
premium debited in contravention of the subsection.

145 Commission for consumer credit insurance

(D

(2)

©)

(4)

()

This section applies to commission paid by an insurer in
connection with consumer credit insurance taken out by the debtor,
or for which an amount is paid by the debtor.

Thetotal of any such commission accepted by all or any of the
following:

(@) the credit provider;

(b) the supplier under a sale contract in relation to which thereis
atied loan contract or atied continuing credit contract;

(c) theagent of the credit provider or supplier;

must not exceed, in amount or value, 20% of the premium
(excluding government charges).

A credit provider or any such supplier or agent must not accept,
and an insurer must not pay, a commission exceeding, in amount or
value, the maximum allowed under this section.

Criminal penalty: 100 penalty units.

Subsection (3) is an offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.

Civil effect

If acredit provider or supplier contravenes this section, the insured
is entitled to recover the whole amount or value of the commission
from the credit provider or the supplier, as the case requires.
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146 Supply of copy of credit-related insurance contract by insurer

(1) If the premium under a credit-related insurance contract is financed
under the credit contract, the insurer must ensure that a copy of the
policy of insurance is given to the debtor within 14 days after
acceptance of the insurance proposal by the insurer.

Criminal penalty: 100 penalty units.

(2) Inthe case of any such contract of insurance entered into by the
credit provider in which the debtor has a beneficial interest, the
credit provider must ensure that a written notice containing
particulars of the insurance prescribed by the regulations is given
to the debtor within 14 days after the beneficial interest is acquired
by the debtor.

Criminal penalty: 100 penalty units.
(3) Subsections (1) and (2) do not apply to compulsory insurance.

(4) Subsections (1) and (2) are offences of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.

147 Rejection of debtor’sproposal for insurance

(1) If acredit provider proposes to finance the amount payable by the
debtor under or in connection with a credit-related insurance
contract and the proposal for insurance is rejected by an insurer,
the insurer must inform the debtor and the credit provider of its
rejection.

(2) Unlesstheinsuranceisto be arranged with another insurer, the
credit provider must ensure that any amount paid by the debtor is
refunded or credited in full.

Criminal penalty: 100 penalty units.

(3) Subsection (2) is an offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.

(4) The credit provider may, in turn, recover the amount paid to the
debtor from the insurer, if an amount has been paid to the insurer
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by the debtor under or in connection with the proposed insurance
contract.

148 Termination of consumer credit insurance contract if credit

(D

2

3

(4)

(5)

(6)

contract terminated

On termination of a credit contract, any relevant credit-related
insurance contract financed under the credit contract for consumer
credit insurancein forceis aso terminated.

If acredit contract is terminated, the credit provider isrequired to
pay the debtor or credit the debtor with a proportionate rebate of
premium paid under any relevant credit-related insurance contract
for consumer credit insurance in force immediately before the
credit contract isterminated.

The credit provider may, in turn, recover the amount paid to the
debtor from the insurer.

The regulations may prescribe the manner of calculating the
proportionate rebate of premium for the purposes of this section,
including the rebate payable where this section does not apply to
the whole of a credit-related insurance contract.

This section has effect despite any provision of the credit-related
insurance contract.

This section does not apply to a credit-related insurance contract,
to the extent that it provides a benefit in the event of the death of
the debtor, if acredit contract is terminated on the death of a
debtor. However, it does apply to the credit-related insurance
contract to the extent that it provides other benefits.

149 Termination of insurance contract over mortgaged property if

(1)

credit contract terminated

If acredit contract is terminated before the end of the term of a
credit-related insurance contract over mortgaged property financed
under the credit contract or before any such insurance contract is
otherwise terminated, the debtor is entitled to terminate the
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insurance contract and recover from the insurer a proportionate
rebate of premium paid under the insurance contract.

(2) On thetermination of the credit contract, the credit provider must
inform the debtor in accordance with the regulations of the debtor’s
rights under this section.

Criminal penalty: 50 penalty units.

(3) Subsection (2) is an offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.

(4) Theregulations may prescribe the manner of calculating the
proportionate rebate of premium for the purposes of this section.

(5 An entitlement under this section to terminate an insurance
contract may be exercised only by notice in writing to the insurer.

(6) This section has effect despite any provision of the credit-related
insurance contract.
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Part 9—Advertising and related conduct

150 Advertising

(D

(2)

©)

(4)

General principle

A person must not publish, or cause to be published, an
advertisement that states or impliesthat credit is available unless
the advertisement complies with:

(@) thissection; and
(b) if, under Part 10, the comparison rate is included—Division 2
of that Part.

Criminal penalty: 100 penalty units.
Regulations

The advertisement must not contain a statement of akind
prohibited by the regulations. It must contain any statement
required by the regulations.

Annual percentage rate

The advertisement need not contain an annual percentage rate, but
must do so if the advertisement states the amount of any
repayment. If the advertisement contains an annual percentage rate
and credit fees and charges are payable, the advertisement must:

(a) statethat feesand charges are payable; or

(b) specify the amount of the fees and charges payable; or

(c) specify the amount of some of the fees and charges payable

and state that other fees and charges are payable.

Civil effect

A person who suffersloss as aresult of a contravention by another
person of this section may recover the amount of the loss against
that other person or any other person involved in the contravention.
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151 Personsliablefor advertisements

(1) A personis, in the absence of proof to the contrary, taken to have
caused an advertisement to be published if:

(a) the person provides credit, owns or has an interest in any
goods, or supplies or has an interest in the supply of any
goods or services, which the advertisement promotes; and

(b) the advertisement specifies the name, business name,
address, telephone number, facsimile number or post office
box number of the person or the person’s agent.

(2) Itisadefenceto acharge under section 150 of causing an
advertisement that does not comply with that section to be
published if the person charged proves that he or she could nat, by
the exercise of reasonable care, have prevented the noncompliance
to which the offence relates.

152 Defence

A printer, publisher or proprietor of a newspaper, alicensee of a
commercia broadcasting or television station, an exhibitor of a
film, or a person acting with the authority of any of them, does not
commit an offence under section 150 unless he or she suspected, or
had reason to suspect, that publishing the advertisement would
constitute an offence.

153 Interest rates which may be disclosed

(1) A person must not disclose an interest rate:
(a) in an advertisement that states or implies that credit is
available; or
(b) to adebtor before the debtor entersinto a credit contract;

unlessthe interest rate is expressed as a nominal percentage rate
per annum or is the comparison rate calculated as prescribed by the
regulations and accompanied by the warnings set out in the
regulations.

Criminal penalty: 100 penalty units.
(2) Subsection (1) isan offence of strict liability.
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Note: For strict liability, see section 6.1 of the Criminal Code.

154 False or misleading representations

(1) A person must not make afalse or misleading representation in
relation to amatter that is material to entry into a credit contract or
arelated transaction or in attempting to induce another person to
enter into a credit contract or related transaction.

Criminal penalty: 50 penalty units.

(2) Itisadefenceto prosecution for an offence against this section if a
person charged proves that he or she reasonably believed that the
representation was not false or misleading.

Civil effect

(3) A person who suffersloss as aresult of a contravention by another
person of this section may recover the amount of the loss from that
other person or any other person involved in the contravention.

155 Harassment

A credit provider or supplier must not harass a person in
attempting to get that person to apply for credit or to enter into a
credit contract or arelated transaction.

Criminal penalty: 100 penalty units.

156 Canvassing of credit at home

(1) A credit provider must not visit (personaly or in the person of an
employee or agent) a place of residence for the purpose of inducing
a person who resides there to apply for or obtain credit, except by
prior arrangement by the credit provider with a person who resides
there.

Criminal penalty: 100 penalty units.

(2) A person who visits another’ s residence for the purpose of offering
goods or services for sale and who offers to provide or arrange for
the provision of credit to finance the sale will not be taken to have
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called for the purpose of inducing a person to apply for or obtain
credit.
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Part 10—Comparison rates
Division 1—Preliminary

157 Object of Part

(1) The object of this Part isto assist consumers to identify the true
cost of credit offered by credit providers.

(2) Inorder to achieve that object, this Part makes it mandatory for
credit providers to include the comparison rate in advertisements
for consumer credit (other than under continuing credit contracts)
if an interest rate is advertised.

(3) The comparison rate will reflect the total cost of credit arising from
interest charges and other prescribed credit fees and charges.

158 Part not to apply to continuing credit contracts

(1) ThisPart does not apply to advertising or other matters about the
provision of credit under continuing credit contracts.

(2) Accordingly, areferencein this Part to the provision of credit (or
to acredit contract or related matters) does not include a reference
to the provision of credit under a continuing credit contract (or to a
continuing credit contract or matters related to such a contract).

159 Definitions
In this Part:

consumer credit product means any form of facility for the
provision of credit (other than under a continuing credit contract)
provided to debtors by a credit provider.

credit advertisement means an advertisement in any form or
medium that states or impliesthat credit is available, but (for the
avoidance of doubt) does not include:
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(a) notices or other documents required or authorised to be given
under this Code; or

(b) apublication that only lists reference rates.

name, of a consumer credit product, means the usual hame or
description by which the credit provider describes or advertises the
product.
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Division 2—Comparison ratein credit advertising

160 Comparison rate mandatory in advertisements containing
annual percentagerate

(1) A credit advertisement must contain the relevant comparison rate
in accordance with this Part if it contains an annual percentage rate.

(2) A credit advertisement may contain the relevant comparison ratein
accordance with this Part even if it does not contain an annual
percentage rate.

Note: Section 150(1) makes it an offence (penalty—2100 penalty units) if a

person publishes a credit advertisement that does not comply with this
Division.

161 Therelevant comparison rate

(1) Therelevant comparison rate for the purposes of section 160 isthe
comparison rate calculated for whichever of the designated
amounts and terms most closely represents the typical amount of
credit and terminitially provided by the credit provider for the
consumer credit product being advertised.

(2) The designated amounts and terms are the amounts and terms
prescribed by aregulation for the purposes of this section.

(3) The credit advertisement may contain more than one relevant
comparison rate.

162 Information about comparison rate

(1) The credit advertisement must clearly state the name of the
consumer credit product, the amount of credit and the term to
which each comparison rate applies.

(2) If the comparison rateis calculated for an amount of credit
prescribed by aregulation for the purposes of this subsection, the
credit advertisement must clearly state:
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(a) that the comparison rateisfor a secured loan if it has been
calculated on the basis that a mortgage or guarantee is taken
by the credit provider; or

(b) that the comparison rateisfor an unsecured loan if it has not
been so calculated.

The word “secured” or “unsecured” in connection with the amount
of credit for which the comparison rate is calculated is a sufficient
description for the purposes of this subsection.

163 Warning about comparison rate

(1) A comparison rate in a credit advertisement must be accompanied
by awarning about the accuracy of the comparison rate that is
prescribed by aregulation.

(2) Thewarning may be given in conjunction with the basis on which
the comparison rate is calculated, that is, that the comparison rate
is accurate only for the specified amount of credit and specified
term.

164 Other requirementsfor comparison rate

(1) A comparison ratein any credit advertisement must be identified as
acomparison rate.

(2) A comparison ratein any credit advertisement must not be less
prominent than:
() any annual percentage rate stated in the advertisement; and
(b) the amount of any repayment stated in the advertisement.

(3) Thefollowing appliesto credit advertisements on television, the
internet or other electronic display medium:

(a) if theannual percentage rate isin spoken form and not
displayed on the screen in text, the comparison rate must also
be in spoken form;

(b) if the annual percentage rate is displayed on the screen in
text, the comparison rate must also be displayed on the screen
in text and may be in spoken form;

436 National Consumer Credit Protection Act 2009 No. 134, 2009



National Credit Code Schedule 1
Comparison rates Part 10
Comparison rate in credit advertising Division 2

Section 164

(c) if the comparison rate isin spoken form, the warning and
other information may be either in spoken form or displayed
on the screen in text;

(d) if the comparison rate is displayed on the screen in text, the
warning and other information must also be displayed on the
screen in text.
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Division 3—Comparison rate in other documents

165 Comparison ratesin documents other than credit advertising

If adocument, other than a credit advertisement, contains a
comparison rate, Division 2 applies (with necessary changes) in
relation to the comparison rate asif it werein a credit
advertisement.
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Division 4—Miscellaneous

166 Calculation of comparison rates

(1) A regulation may make provision about the way in which
comparison rates are to be calculated for the purposes of this Part.

(2) For the purposes of calculating the relevant comparison rate, credit
fees or charges are not ascertainable and need not be included in
the calculation if their imposition or amount is dependent on events
that may or may not happen (unless a regulation under this section
otherwise provides).

167 Compliance grace period following changesin interest or fees

A credit advertisement does not cease to comply with this Part
merely because of a change in the annual percentage rate or in any
credit fees or charges during the period of 7 days after the change
takes effect.

168 Regulations—exemptions and other matters

A regulation may make provision about the following:
() exempting any class of persons or matters from the operation
of any provision of this Part;
(b) requirements with which a credit advertisement containing a
comparison rate must comply.
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Part 11—Consumer leases

Division 1—Interpretation and application

169 Meaning of consumer lease

For the purposes of this Code, a consumer lease is a contract for
the hire of goods by a natural person or strata corporation under
which that person or corporation does not have aright or obligation
to purchase the goods.

170 Consumer leasesto which thisPart applies

(1) This Part appliesto aconsumer lease if, when the lease is entered
into:

(@) the goods are hired wholly or predominantly for personal,
domestic or household purposes; and

(b) achargeisor may be made for hiring the goods and the
charge together with any other amount payable under the
consumer |ease exceeds the cash price of the goods; and

(c) thelessor hiresthe goodsin the course of abusiness of hiring
goods carried on in this jurisdiction or as part of or
incidentally to any other business of the lessor carried on in
thisjurisdiction.

(2) If this Part appliesto a consumer lease:

(a) thisPart appliesto all transactions or acts under the lease
whether or not they take place in thisjurisdiction; and

(b) thisPart continues to apply even though the lessee ceases to
carry on abusinessin thisjurisdiction.

(3) For the purposes of this section, the amount payable under a
consumer lease includes any agreed or residual value of the goods
at the end of the lease or on termination of the lease by the lessor
or lessee, but does not include:

(a) any amount payable for services that are incidental to the hire
of the goods under the lease; or
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(4)

(b) any amount that ceases to be payable on the termination of
the contract following the exercise of aright of cancellation
by the lessee at the earliest opportunity.

For the purposes of this section, the predominant purpose for
which goods are hired is:
(@) the purpose for which more than one half of the goods are
intended to be used; or
(b) if the same goods are intended to be used for different
purposes, the purpose for which the goods are intended to be
most used.

171 Consumer leasesto which this Part does not apply

(D

2

©)

(4)

©)
(6)

Short term or indefinite leases

This Part does not apply to a consumer lease for afixed period of 4
months or less or for an indefinite period.

Employment-related |eases

This Part does not apply to a consumer lease under which goods
are hired by an employee in connection with the employee’s
remuneration or other employment benefits.

Regulations may exclude leases

The regulations may exclude from the application of this Part
consumer leases of a class specified in the regulations.

ASIC may exclude leases

ASIC may exclude, from the application of this Part, a consumer
lease specified by ASIC.

An exemption under subsection (4) is not alegidative instrument.

ASIC may, by legidative instrument, exclude from the application
of this Part, consumer leases of a class specified in the instrument.
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172 Presumptionsrelating to application of this Part

(1) Inany proceedings (whether brought under this Code or not) in
which aparty claimsthat alease is a consumer lease to which this
Part applies, it is presumed to be such unless the contrary is
established.

(2) Itispresumed for the purposes of this Code that goods hired under
alease are not hired wholly or predominantly for personal,
domestic or household purposes if the lessee declares, before
entering the lease, that the goods are hired wholly or
predominantly for business purposes, unless the contrary is
established.

(3) However, the declaration isineffective if, when the declaration was
made, the lessor or a person (the prescribed person) of akind
prescribed by the regulations:

(8) knew, or had reason to believe; or

(b) would have known, or had reason to believe, if the lessor or
prescribed person had made reasonable inquiries about the
purpose for which the goods were hired;

that the goods were in fact hired wholly or predominantly for
personal, domestic or household purposes.

(4) If the declaration isineffective under subsection (3), paragraph
170(1)(a) istaken to be satisfied in relation to the lease.

(5) A declaration under this section isto be substantially in the form (if
any) required by the regulations and is ineffective for the purposes
of this section if it is not.

(6) A person commits an offenceif:
(a) the person engages in conduct; and

(b) the conduct induces a debtor to make a declaration under this
section that is false or misleading in amaterial particular; and

(c) thedeclaration isfalse or misleading in amaterial particular.

Criminal penalty: 100 penalty units, or 2 years imprisonment, or
both.

(7) Strict liability appliesto paragraph (6)(c).
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Note: For strict liability, see section 6.1 of the Criminal Code.
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Division 2—Form of and information to beincluded in
consumer leases

173 Form of consumer lease

(1) A consumer lease must be in the form of awritten lease document
signed by the lessee and containing the information required by
this Division.

(2) Theregulations may make provision for or with respect to the form
of consumer leases and the way they are expressed.

(3) A lessor must not enter into a consumer lease that contravenes a
reguirement of this section or regulations made under this section.

Criminal penalty: 100 penalty units.

(4) Subsection (3) isan offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.

174 Disclosuresin consumer leases

(1) A consumer lease must contain the following matters, if
ascertainable:

(a) adescription or identification of the goods hired under the
lease;

(b) the amount or value of any consideration to be paid or
provided by the lessee before the delivery of those goods,

(c) the amount of any stamp duty or other government charge
(other than on receipts or withdrawals) payable by the lessee
in respect of the lease;

(d) the amount of any other charges not included in the rental
payable under the lease, and a description of those charges;

(e) the amount of each rental payment to be made by the lessee
under the lease, the date on which the first rental payment is
due and either the dates on which subsequent rental payments
are due or the interval between rental payments;
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(f) the number of rental payments to be made by the lessee, and
the total amount of rental payable under the lease;

(g) astatement of the conditions on which the lessee may
terminate the lease;

(h) astatement of the liabilities (if any) of the lessee on
termination of the lease.

(2) A consumer lease istaken to comply with this section despite any
omission or other error if the court is satisfied that the omission or
error is not of such anature as to mislead the lessee to his or her
disadvantage.

(3) A lessor must not enter into a consumer lease that contravenes a
requirement of this section.

Criminal penalty: 100 penalty units.

(4) Subsection (3) isan offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.

175 Copy of lease etc. for lessee

(1) A lessor must, within 14 days after entering into a consumer lease,
give to the lessee a copy of the consumer |ease, together with a
statement in the form prescribed by the regulations explaining the
rights and obligations of alessee.

Criminal penalty: 50 penalty units.

(2) Subsection (1) does not apply if the lessor has previously given the
lessee a copy of the consumer |lease to keep.

(3) Subsection (1) is an offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.

(4) Section 194 appliesto this section asif referencesin that section to
the credit provider were references to the lessor or alease broker

and asif references in that section to the debtor were references to
the lessee.
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176 Further goods and deferrals or waiversunder consumer |leases

The provision of further goods under a consumer lease or a change
in a consumer lease as aresult of adeferral or waiver of payment
of an amount payable under a consumer lease is not to be treated as
creating anew consumer lease for the purposes of this Part or as
creating a credit contract, if the provision of the further goods or
the deferral or waiver is permitted by this Code or the consumer
lease.

446 National Consumer Credit Protection Act 2009 No. 134, 2009



National Credit Code Schedule 1
Consumer leases Part 11
Other provisions applicable to consumer leases Division 3

Section 177

Division 3—Other provisions applicable to consumer leases

177 Application of certain Code provisionsto consumer leases

(1) Thefollowing provisions of this Code apply inrelation to a
consumer lease in the same way as they apply in relation to credit
contracts:

(a) Division 3 of Part 4 (relating to changes to contracts on the
grounds of hardship and unjust transactions), other than
section 78;

(b) sections 98 to 101 (relating to information as to mortgaged
goods, entry to residential property to take possession of
goods and orders by the court for entry and possession);

(c) Part 12 (relating to miscellaneous matters).

(2) For the purposes of the application of those provisions:

(a) referencesto acredit provider are to be read as references to
alessor; and

(b) referencesto adebtor are to be read as references to alessee;
and

(c) referencesto acredit contract or contract areto be read as
references to a consumer lease; and

(d) referencesto mortgaged goods are to be read as referencesto
goods hired under a consumer lease.

(3) For the purposes of the application of Division 3 of Part 4, the
words “(without a change being made to the annual percentage rate
or rates)” are taken to be omitted from section 72 wherever
occurring.

178 Notice of repossession

(1) A lessor must not exercise any right under a consumer lease to take
possession of goods subject to the lease unless the lessor has given
the lessee 30 days written notice of the lessor’ sintention to do so.

Criminal penalty: 50 penalty units.
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(2) However, the lessor is not required to give the notice in accordance
with this section if:

(@) theright arises under alease granted for afixed term at the
end of that term; or

(b) the lessor believes on reasonable grounds that the lessee has
disposed of goods hired under the lease, or intends to dispose
of such goods, contrary to the terms of the lease; or

(c) thelessor has made reasonabl e attempts to locate the lessee
but without success; or

(d) thelesseeisinsolvent; or
(e) the court authorises the lessor to do so.

(3) Subsection (1) is an offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.

179 Termination of lease

(1) A lessee may, at any time before the end of a consumer lease, end
the lease by returning the goods hired under the lease to the lessor
during ordinary business hours or at such other time as may be
agreed with the lessor or fixed by the court on the application of
the lessee.

(2) The amount payable by alessee on the termination of a consumer
lease under this section before the end of itsfixed termis:

(@) the amount payable under the lease on such atermination; or

(b) the amount determined in accordance with the principles (if
any) set out in the regulations for the purposes of this section;
whichever isthe lesser.
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Part 12—M iscellaneous
Division 1—Tolerances and assumptions

180 Tolerancesand assumptionsrelating to information

Disclosures generally

(1) Information disclosed in aprecontractual statement, contract
document, mortgage document or guarantee, statement, notice or
consumer lease, or otherwise disclosed for the purposes of this
Code, istaken to be correctly disclosed if:

(a) itiswithin tolerances alowed by the regulations; and
(b) thedisclosureis made as at a date stated init.

Disclosure of interest charges

(2) Disclosuresfor the purposes of this Code relating to interest
charges may be made on the following assumptions (and such
other assumptions under this section as are applicable):

(a) that, in the case of an annual percentage rate or default rate,
there will be no variation in the rate as disclosed over the
whole term of the contract or any shorter term for which it
applies;

(b) if achangeto avariablerateis provided for by the contract,
that the variable rate applicable over the term for which it
appliesisthe same as the equivalent variable rate as at the
date disclosure is made;

(c) that the debtor will make the repayments required by the
contract at the times required by the contract.

Disclosure of repayments

(3) Disclosuresfor the purposes of this Code relating to repayments
may be made on the assumption that the debtor will pay the
repayments required by the contract at the times required by the
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contract and on such other assumptions under this section as are
applicable.

Disclosures of credit fees and charges

(4) Disclosuresrelating to credit fees and charges for the purposes of
this Code may be made on the following assumptions (and on such
other assumptions under this section as are applicable):

(a) that there will be no changein the credit fees and charges as
so disclosed and no new fees or charges imposed;

(b) that the debtor will pay the fees and charges required by the
contract at the times required by the contract.

Disclosures in consumer leases

(5) Disclosuresfor the purposes of this Code relating to consideration,
charges and payments in a consumer lease may be made on the
assumptions that there will be no change in the matters disclosed
and no new charges imposed.

When information is ascertainable

(6) Information required to be disclosed for the purposes of this Code,
which is not otherwise ascertainable, is taken to be ascertainable if
it is ascertainable, as at the date the disclosure is made, on the basis
of assumptions set out in this section or in the regulations.

Disclosure of names

(7) Information disclosed for the purposes of this Code asto anameis
taken to be correctly disclosed if the information is sufficient to
identify the person concerned.

181 Tolerancesrelating to contracts and other documents

An amount of interest, afee or charge or any other amount
charged, payable or calculated under or in connection with a credit
contract, mortgage, guarantee or consumer leaseis, for the
purposes of this Code, taken to comply with this Code if the
amount is within tolerances allowed by the regulations.
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182 Regulations

The regulations may vary an assumption set out in this Division
and may provide for additional assumptions.
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Division 2—Documentary provisions

183 Form of notices

(1) Theregulations may prescribe the form of any notices required or
authorised to be given under this Code and may require such
notices to contain specified information.

(2) A notice required to be given by a mortgagee under this Code may
include information required to be given in the same situation
under an Act, and the notice may be included in any notice given
under that Act.

(3) A notice required or authorised to be given under this Code isto be
in writing unless this Code or the regul ations otherwise provide.

184 Legibility and language

(1) A credit contract, mortgage or guarantee or a notice given by a
credit provider under this Code, other than a document transmitted
by el ectronic communication:

(8 must be easily legible; and

(b) to the extent that it is printed or typed must conform with the
provisions of the regulations as to print or type; and

(c) must be clearly expressed.

(2) A credit contract, mortgage or guarantee or anotice given by a
credit provider under this Code, if transmitted by electronic
communication:

(8 must be easily legible; and

(b) must conform with the provisions of the regulations, if any,
asto content, legibility and accompanying information; and

(c) must be clearly expressed.

(3) If the court is satisfied, on application by ASIC, that a provision of
acredit contract, mortgage or guarantee or a notice given by a
credit provider under this Code does not comply with the
regquirements of this section, it may prohibit the credit provider
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from using a provision in the same or similar terms in future credit
contracts, mortgages or guarantees or notices.

(4) A credit provider that contravenes a prohibition imposed under
subsection (3) commits an offence.

Criminal penalty (subsection (4)): 100 penalty units.

185 Copies of contracts and other documents

(1) A credit provider must in accordance with this section, at the
written request of a debtor, mortgagor or guarantor, provide to the
debtor, mortgagor or guarantor a copy of:

(a) the credit contract, mortgage or guarantee; or

(b) any credit-related insurance contract in the credit provider’s
possession; or

(c) anotice previously given to the debtor, mortgagor or
guarantor under this Code.

Criminal penalty: 30 penalty units.

(2) The copy must be provided:

() within 14 days, if the original came into existence one year or
less before the request is given; or

(b) within 30 days, if the original came into existence more than
one year before the request is given.

Note: Section 196 provides for the date on which notice is taken to be given.
(3) A credit provider must provide a copy of a hotice which requires a

debtor, mortgagor or guarantor to take action if requested in

accordance with subsection (1) even though the contract has been

discharged or terminated but only if the request is made within 2
years of the discharge or termination.

Criminal penalty: 30 penalty units.

(4) Subsections (1) and (3) are offences of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.
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186 Signing of documents

(1) Itissufficient compliance with aregquirement under this Code that
adocument be signed by a person if the person’s signatureis
written on the document by another person by or under the
authority of the person required to sign.

(2) Thissection has effect subject to section 199 (Conduct of agents
and related matters).

187 Electronic transactions and documents

(1) Without limiting the provisions of this Code, it is declared that any
contract, mortgage or guarantee referred to in this Code may be
made in accordance with the Electronic Transactions Act 1999.

(2) Without limiting the provisions of this Code, it is declared that any
requirement or permission by or under this Code, however
expressed:

(a) togiveinformation in writing; or
(b) to provide a signature; or

(c) to produce a document; or

(d) torecord information in writing; or
(e) toretain adocument;

may be met in accordance with the Electronic Transactions Act
1999.

Example:  Giving information would include the requirement under subsection
36(1) to provide a statement of amount owing.

Note 1: Subsection 9(5) of the Electronic Transactions Act 1999 has a
definition relating to the giving of information. That definition
provides, generaly, that giving information includes, but is not limited
to, the following:

(8 making an application;

(b) making or lodging aclaim;

(c) giving, sending or serving a notification;
(d) lodging areturn;

(e) making arequest;

(f) making a declaration;

(g) lodging or issuing acertificate;

(h) making, varying or cancelling an election;
(i) lodging an objection;
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() giving astatement of reasons.

Note 2: See regulations made under the Electronic Transactions Act 1999 for
exemptions relating to electronic transactions.
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Division 3—General provisions

188 Assignment by credit provider

(D

(2

3

If the rights of a credit provider under a credit contract, mortgage
or guarantee are assigned or pass by law to another person, this
Code from then on applies to that other person and does not impose
any further obligation on the credit provider.

The debtor, mortgagor or guarantor has and may exercise the same
rightsin respect of the credit contract, mortgage or guarantee
against the assignee as the debtor, mortgagor or guarantor has
against the credit provider.

Subsection (1) does not apply while the credit provider continues
to receive payments from the debtor, or would continue to do so if
the debtor complied with the credit contract.

189 Assignment by debtor, mortgagor or guarantor

(1)

(2)

3

If the rights of a debtor, mortgagor or guarantor under a credit
contract, mortgage or guarantee are assigned or pass by law to
another person, this Code from then on appliesto that other person
and does not confer any further rights on the debtor, mortgagor or
guarantor.

Subsection (1) does not apply if the rights are assigned or pass by
law to a corporation which is neither atrustee for the debtor,
mortgagor or guarantor nor an executor of the debtor’s,
mortgagor’ s or guarantor’ s estate.

Subsection (1) does not affect a requirement which is made of a
debtor or mortgagor under section 52.

190 Appropriation of payments

(1)

A debtor who isliable to acredit provider under 2 or more credit
contracts may require the credit provider by written notice to apply
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apayment to a particular one of those contracts or to divide the
payment between them in a specified manner.

(2) A credit provider that contravenes a reguirement under this section
commits an offence.

Criminal penalty: 30 penalty units.
(3) Subsection (2) is an offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.

(4) A debtor may not make arequirement under this section if the
debtor and the credit provider have previously agreed as to the
application of the payment concerned in relation to the credit
contracts under which the debtor is liable to the credit provider.

191 Contracting out

(1) A provision of acontract or other instrument by which a person
seeks to avoid or modify the effect of this Code is void.

(2) A provision of acontract or other instrument by which a person
seeks to have the debtor, mortgagor or guarantor indemnify the
credit provider for any loss or liability arising under this Codeis
void.

(3) A credit provider that is a party to any such contract or other
instrument commits an offence.

Criminal penalty: 100 penalty units.

(4) Subsection (3) isan offence of strict liability.
Note: For strict liability, see section 6.1 of the Criminal Code.

(5) Subsection (2) does not affect the operation of subsection 60(2).

192 Indemnities

(1) Anindemnity for any liability under this Codeis not void, and
cannot be declared void, on the grounds of public policy, despite
any rule of law to the contrary.
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(2) Theliabilitiesto which this section applies include the following:
(@) aliability for any criminal or civil penalty incurred by any
person under this Code;

(b) apayment in settlement of aliability or aleged liability
under this Code;

(c) aliability under another indemnity for any liability under this
Code.

(3) Thissection is subject to subsection 191(2).

(4) This section does not derogate from any other rights and remedies
that exist apart from this section.

193 Effect of noncompliance

(1) A credit contract, mortgage or guarantee or any other contract is
not illegal, void or unenforceable because of a contravention of this
Code unless this Code contains an express provision to that effect.

(2) Except as provided by this section, this Code does not derogate
from rights and remedies that exist apart from this Code.

194 Giving notice or other document

Application

(1) Thissection applies asfollows:

(a) this section applies (subject to this subsection) to notices or
other documents that are required to be given for the
purposes of this Code;

(b) this subsection and subsections (3) and (7) apply, but the
remainder of this section does not apply, to precontractual
statements and notices given under section 16;

(c) subsections (4), (5) and (6) do not apply to default notices;

(d) this section applies despite the provisions of any other section
of this Code (except subsections 36(4) and 83(4)) to the
contrary.

Note: Examples of notices or other documents to which this section applies
are those required to be given under sections 20, 33, 36, 43, 56, 57 and
83.
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)

©)

(4)

()

(6)

Unsuccessful attempts by credit provider

A credit provider isrelieved from the obligation to give a notice or
other document to a person if:

(a) the credit provider has previously made a reasonable (but
unsuccessful) attempt to give a notice or other document in
accordance with this Code by leaving it at, or by sending it
by post or electronic communication to the appropriate
address of the person under section 195; and

(b) the credit provider has reasonable grounds for believing that
the person can no longer be contacted at that address.

Joint debtors etc—general obligation

In the case of joint debtors, mortgagors or guarantors, a notice or
other document must be given to each debtor, mortgagor or
guarantor, except as provided by this section.

Joint debtors etc—nomination of one of them

A notice or other document may be given to any 2 or more joint
debtors, mortgagors or guarantors by being given to one of the
joint debtors, mortgagors or guarantors nominated by them to
receive the notice or other document on their behalf. The notice or
other document need not be addressed to all of them.

Joint debtors etc—same address

A single copy of anotice or other document may be given to any 2
or more joint debtors, mortgagors or guarantors at the same address
if each of them has consented to a single copy being given and the
notice or other document is addressed jointly to them. The
procedure prescribed by this subsection is an alternative to the
procedure prescribed by subsection (4).

Nominated persons generally

A notice or other document may be given to a person by being
given to any other person nominated by the person to receive the
notice or other document on his or her behalf. However—
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(a) adebtor, mortgagor or guarantor cannot nominate the credit
provider or a person associated with the credit provider; and

(b) amortgagor cannot nominate the debtor if the mortgageis
given by a guarantor; and

(c) aguarantor cannot nominate the debtor.

Lawyers

(7) A notice or other document may be given to a person by being
given to alawyer acting for the person in the matter concerned.

Withdrawal of nomination or consent

(8) A nomination or consent under this section ceases to have effect if
it iswithdrawn by the person who made or gave it.

Form of nomination or consent

(9) A nomination or consent under this section (or the withdrawal of
any such nomination or consent) must be in the form required by
the regulations.

195 Manner of giving notice or other document

(2) If this Code requires or permits a notice or other document to be
given to a person who is a debtor, mortgagor or guarantor, the
appropriate address of the personiis:

(a) an address nominated in writing by that person to the person
giving the notice or other document; or

(b) if thereis no such nomination, the address of the place of
residence of that person last known to the person giving the
notice or other document.

Note: A nominated address may be an electronic address.

(2) An appropriate address of any other personiis:
(a) an address nominated in writing by that person to the person
giving the notice or other document; or
(b) the address of the place of residence or business of that
person last known to the person giving the notice or other
document.
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Note: A nominated address may be an electronic address.

(3) If aperson nominates an address under paragraph (1)(a) or (2)(a),
the person may, by notice in writing to the person giving the notice
or other document referred to in subsection (1), change the
nominated address or cancel the nomination.

(4) A nomination under this section ceases to have effect if it is
cancelled by the person who made it.

196 Date of notice or other document

(1) For the purposes of this Code a notice or other document is taken
to be given:

(a) inthe case of anotice or other document given personally—
on the date it bears or the date it is received by the addressee,
whichever isthe later; or

(b) inthe case of anaotice or other document sent by post—on
the date it bears or the date when it would have been
delivered in the ordinary course of post, whichever isthe
later; or

(c) inthe case of anotice or other document given by electronic
communication—at the time that subsection 14(3) of the
Electronic Transactions Act 1999 provides is the time of
receipt of the electronic communication.

(2) For the purposes of this Code, the date of a notice or other
document isthe date it is taken to be given in accordance with this
section.

197 Extensionsof time

The court may extend a period if authorised by this Code to do so
even though the period has elapsed.

198 Ordersof court

An order of the court in force under this Code, including such an
order as varied from time to time, has effect according to its tenor.
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199 Conduct of agentsand related matters

(D

)

3

(4)

The conduct of an officer, agent or employee of a credit provider
acting within his or her actual or ostensible authority will be
imputed to the credit provider and taken to be conduct of the credit
provider.

A person cannot authorise a credit provider, or a person associated
with acredit provider, to enter into a credit contract, mortgage or
guarantee on the person’s behalf. This subsection does not prevent
acredit provider from authorising a person associated with the
credit provider to enter into a credit contract on behalf of the credit
provider.

A credit provider or person associated with a credit provider that
purports to act as agent of a debtor, mortgagor or a guarantor in
entering into a credit contract or a mortgage or guarantee commits
an offence.

Criminal penalty: 50 penalty units.

A credit provider is not, for the purposes of this Code, taken to
know or have reason to believe something because an officer,
agent or employee of the credit provider does so, unless the
knowledge or reason to believe that thing is acquired by the officer,
agent or employee acting in that capacity and in connection with
the transaction concerned.
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Section 200

Division 4—Provisionsrelating to offences

200 Offences by officers, agentsor employees

An officer, agent or employee of acredit provider or other person
may be prosecuted for an offence against this Code or the
regulations (if liable for the offence) whether or not proceedings
have been taken against the credit provider or other person.

201 Offences by corporations

(1) If acorporation contravenes a provision of this Code or the
regulations, each officer of the corporation istaken to have
contravened the provision if the officer knowingly authorised or
permitted the contravention.

(2) Anofficer of acorporation may be proceeded against and
convicted under a provision pursuant to this section whether or not
the corporation has been proceeded against or convicted under the
provision.

(3) Nothing in this section affects the liability imposed on a
corporation for an offence committed by the corporation against
this Code or the regulations.

(4) Inthissection:

officer means a director of the corporation or a person who is
otherwise concerned in its management.

202 Limitations

Despite anything in any Act, proceedings for an offence against
this Code or the regulations may be brought within the period of 3
years that next succeeds the commission of the offence or, with the
consent of the Attorney-General, at any later time.
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Section 203

203 Application of section 4K of the Crimes Act 1914

Section 4K of the Crimes Act 1914 does not apply in relation to an
offence against this Code or the regulations.
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Section 203A

Division 5—Exemptions from this Code

203A Exemptionsby ASIC

Exemptions

(1) ASIC may exempt a person, contract, mortgage, guarantee or
consumer lease from al or specified provisions of this Code.

(2) Anexemption under subsection (1) is not alegidative instrument.

(3) ASIC may, by legidative instrument, exempt a class of persons,
contracts, mortgages, guarantees or consumer leases from all or
specified provisions of this Code.

Conditions on exemptions

(4) Anexemption may apply unconditionally or subject to specified
conditions. A person to whom a condition specified in an
exemption applies must comply with the condition. The court may
order the person to comply with the condition in a specified way.
Only ASIC may apply to the court for the order.

Publication of exemptions under subsection (1)

(5) An exemption under subsection (1) must be in writing and ASIC
must publish notice of it on its website.

203B Exemptions by theregulations

The regulations may:
(8) exempt aperson, contract, mortgage, guarantee or consumer
lease from all or specified provisions of this Code; or
(b) exempt aclass of persons, contracts, mortgages, guarantees
or consumer leases from al or specified provisions of this
Code.
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Section 204

Part 13—Principal definitions

204 Principal definitions
(D InthisCode:
acceleration clause: see section 92.
ADI hasthe same meaning as in the Banking Act 1959.

amend includes:
(@) omit or omit and substitute; or
(b) alter or vary; or
(c) amend by implication.

amount of credit: see subsection 3(2).
annual percentage rate: see section 27.

approved external dispute resolution scheme has same meaning as
in section 11 of the National Credit Act.

ASI C means the Australian Securities and |nvestments
Commission.

associated: see subsection (2).

Australia means the Commonwealth of Australia but, when used in
ageographical sense, does not include an external Territory.

business day means aday that is not:
(a) aSaturday or Sunday; or

(b) apublic holiday, special holiday or bank holiday in the place
in which any relevant act isto be or may be done.

carried on in thisjurisdiction has a meaning affected by
section 12 of the National Credit Act.

cash price of goods or services to which a credit contract relates
means:
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(8) thelowest pricethat a cash purchaser might reasonably be
expected to pay for them from the supplier; or

(b) if the goods or services are not available for cash from the
supplier or are only available for cash at the same, or a
reasonably similar, price to the price that would be payable
for them if they were sold with credit provided—the market
value of the goods or services.

commission includes any form of monetary consideration or any
form of non-monetary consideration to which a monetary value can
be assigned.

Commonwealth means the Commonwealth of Australia but, when
used in ageographical sense, does not include an external
Territory.

compulsory insurance means.
(@ compulsory third-party personal injury insurance; or
(b) insurance of a nature declared by the regulations to be
compulsory insurance for the purposes of this Code.

consumer credit insurance means insurance that insures the
capacity of the debtor to make repayments under the credit
contract, including insurance against sickness of, injury to, or
disahility or death of, the debtor or against unemployment of the
debtor, and also including life insurance (including insurance under
agroup policy) to cover any outstanding amount on the debtor’s
death.

consumer lease: see section 169.

continuing credit contract means a credit contract under which:
(8 multiple advances of credit are contemplated; and

(b) the amount of available credit ordinarily increases as the
amount of credit is reduced.

contract includes a series or combination of contracts, or contracts
and arrangements.

contract document means the document or documents setting out
the terms of a contract.
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credit: see subsection 3(1).
credit contract: see section 4.

credit fees and charges means fees and charges payable in
connection with a credit contract or mortgage, but does not
include:
(@) interest charges (including default charges); or
(b) any fees or chargesthat are payableto or by a credit provider
in connection with a credit contract in connection with which
both credit and debit facilities are available if the fees or
charges would be payable even if credit facilities were not
available (not being annual fees or charges in connection
with continuing credit contracts under which credit is
ordinarily obtained only by the use of a card); or

(c) government charges, or duties, on receipts or withdrawals; or
(d) enforcement expenses.

credit provider means a person that provides credit, and includes a
prospective credit provider.

credit-related insurance contract: see section 142.

credit service has the same meaning as in section 7 of the National
Credit Act.

daily percentage rate; see section 27.
date of anotice: see section 196.

debtor means a person (other than a guarantor) who isliable to pay
for (or to repay) credit, and includes a prospective debtor.

default notice: see Part 5.
default rate: see section 27.

definition means a provision of this Code (however expressed)
that:

(a) givesameaning to aword or expression; or
(b) limits or extends the meaning of aword or expression.
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dispose of property includes:
(@) sell the property; or
(b) part with possession of the property to the prejudice of the
owner or amortgagee of the property; or
(c) destroy the property.

electronic communication has the same meaning asin the
Electronic Transactions Act 1999.

enforcement expenses, in relation to a mortgage, includes
expenses incurred by the mortgagee in preserving or maintaining
property subject to the mortgage (including insurance, rates and
taxes payable for the property) but only if the expenses are
incurred after a breach occurs and are authorised by the mortgage.

enforcement proceedings, in relation to a credit contract or a
guarantee or mortgage, means:

(a) proceedingsin acourt to recover a payment due under the
contract or a guarantee; or

(b) taking possession of property under a mortgage or taking any
other action to enforce a mortgage.

fail includes refuse.

goods includes:
(a) ships, aircraft or other vehicles; or
(b) animals, including fish; or
(c) minerals, treesor crops, whether on, under or attached to land
or not;

but does not include anything declared by the regulations not to be
goods for the purposes of this Code.

goods mortgage means a mortgage over goods.

guarantee includes an indemnity (other than one arising under a
contract of insurance).

guarantee document means the document or documents setting out
the terms of a guarantee.

guarantor includes a prospective guarantor.
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insolvent means:

(&) inthe case of anatural person—a person who is an insolvent
under administration within the meaning of the Corporations
Act 2001; or

(b) in the case of a corporation—a corporation that is an
externally-administered corporation within the meaning of
the Corporations Act 2001.

instrument includes a statutory instrument.

interest, in relation to land or other property, means:
() alegal or equitable estate in the land or other property; or

(b) aright, power or privilege over, or in relation to, the land or
other property.

key requirement: see Part 6.
land includes any interest in land.
linked credit provider: see subsection 127(1).

lowest price, in relation to the cash price of goods or servicesto
which acredit contract relates, means the lowest price including
any goods and services tax but unaffected by any discount between
the credit provider and the supplier.

market value, of goods or services to which acredit contract
relates, means fair market value including any goods and services
tax.

mer chant service agreement means an agreement between a credit
provider and a supplier of goods and services under which the
credit provider agreesto pay to the supplier amounts for goods or
services supplied by the supplier and paid by means of credit cards,
whether or not the credit cards are issued by the credit provider.

modification includes addition, omission or substitution.

mortgage includes:
(a) any interest in, or power over, property securing obligations
of a debtor or guarantor; or
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(b) acredit provider’stitle to land or goods subject to a sale by
instalments; or
(c) amortgage taken to have been entered into under subsection
9a3);
but does not include a consumer lease to which Part 11 applies.

mortgage document means the document or documents setting out
the terms of a mortgage by reference to which the mortgage is
created.

mortgagor includes a prospective mortgagor.

National Credit Act means the National Consumer Credit
Protection Act 2009 and includes regulations made under
section 329 of that Act, but does not include this Code.

number means:
(8 anumber expressed in figures or words; or
(b) aletter; or
(c) acombination of a number so expressed and a letter.

omit, in relation to a provision of this Code or an Act, includes
repeal.

penalty includes forfeiture or punishment.
power includes authority.

printed includes typewritten, lithographed or reproduced by any
mechanical means.

proceedings means alegal or other action or proceedings.

property means any legal or equitable estate or interest (whether
present or future, vested or contingent, or tangible or intangible) in
real or personal property of any description (including money), and
includes thingsin action.

provision, in relation to this Code or an Act, means words or other
matter that form or forms part of this Code or the Act, and
includes:
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(@) aChapter, Part, Division, Subdivision, section, subsection,
paragraph, subparagraph, subsubparagraph or Schedule of or
to this Code or the Act; or

(b) asection, clause, subclause, item, column, table or form of or
in a Schedule to this Code or the Act; or

(c) thelong title and any preambleto the Act.

purchaser means.

(a) inrelation to goods—a person who purchases, or proposes to
purchase, the goods; or

(b) inrelation to services—a person who contracts, or proposes
to contract, to obtain services.

reference rate means a benchmark, index or other reference rate.

referring State has the same meaning as in section 19 of the
National Credit Act.

regulation means a regulation made or in force for the purposes of
this Code.

repeal includes:
(&) revoke or rescind; or
(b) repeal by implication; or
(c) abrogate or limit the effect of this Code or instrument
concerned; or

(d) exclude from, or include in, the application of this Code or
instrument concerned any person, subject matter or
circumstance.

residential property means.
(a) land on which adwelling isor will be affixed predominantly
for residential purposes; or
(b) alease of land on which adwelling is or will be affixed
predominantly for residential purposes, being a lease that:
(i) isaCrown lease (within the meaning of the Income Tax
Assessment Act 1997); and
(i) givesthe |lessee reasonable security of tenure; or
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(c) alicencein relation to land on which adwellingis or will be
affixed predominantly for residential purposes, being a
licence that:

(i) isgranted by the Commonwealth, a State or a Territory;
and

(ii) givesthe licensee reasonable security of tenure; or

(d) asharethat:

(i) isinacompany that isthe legal owner of the land on
which adwelling is or will be affixed predominantly for
residential purposes; and

(i) givesthe person who legally owns the share aright to
occupy the dwelling; or

(e) aright to occupy adwelling in an aged care facility or
retirement village;

(f) an equity of redemption in relation to land on which a
dwelling is or will be affixed predominantly for residential
purposes.

retained credit fees and charges means credit fees and charges
retained by the credit provider, other than credit fees and charges
passed on to (or retained in reimbursement of an amount paid to):
() athird party that is not arelated body corporate (for the
purposes of the Corporations Act 2001) of the credit
provider; or
(b) afinancia institution that is such arelated body corporatein
respect of the provision of banking services that are provided
to the credit provider by the financial institution on the same
terms as those services are ordinarily provided to customers
who are not related to or associated with the financial
institution.

sale contract: see section 125.

servicesincludes:
(a) rightsinrelation to, and interestsin, real property; or
(b) insurance; or
(c) professional services; or
(d) aright to services;
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but does not include the provision of credit or aright to credit or
services provided under a consumer lease.

sign includes the affixing of a seal or the making of a mark.
Note: See section 186.

statutory instrument means an instrument (including a regulation)
made or in force under or for the purposes of this Code, and
includes an instrument made or in force under any such instrument.

strata corporation means:

(a) abody corporate incorporated in relation to land subdivided
wholly or mainly for residential purposes under alaw of the
Commonwealth, a State or a Territory providing for strata,
cluster, precinct or other subdivision of land; or

(b) abody corporate whose issued shares confer aright to
occupy land for residential purposes.

supplier means a supplier of goods or services.
supply includes agree to supply.

termination of a contract includes the discharge or rescission of the
contract.

this Code means this Schedule and includes regulations made for
the purposes of this Schedule.

thisjurisdiction has the same meaning as in section 21 of the
National Credit Act.

tied continuing credit contract: see subsection 127(2).
tied loan contract: see subsection 127(3).

unpaid balance: see section 27.

unpaid daily balance: see section 27.

word includes any symboal, figure or drawing.

writing includes any mode of representing or reproducing wordsin
avisible form.
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Note: See section 187.

(2) For the purposes of this Code, a person is associated with a credit
provider if:

(a) the person and the credit provider are related bodies
corporate for the purposes of the Corporations Act 2001; or

(b) the personisasupplier in respect of whom the credit
provider isalinked credit provider; or

(c) the personisan officer, agent or employee of the credit
provider, or of any such related body corporate or supplier,
acting in that capacity.
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Part 14—Miscellaneous provisionsrelating to
inter pretation

Divison 1—Preliminary

205 Displacement of Part by contrary intention

The application of this Part may be displaced, wholly or partly, by
acontrary intention appearing in this Code.
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Division 2—General

206 Material that is, and isnot, part of this Code

(1) The heading to a Part, Division or Subdivision into which this
Codeisdivided is part of this Code.

(2) Punctuation in this Codeis part of this Code.

(3) A heading to a section or subsection of this Code does not form
part of this Code.

(4) Notesincluded in this Code (including footnotes and endnotes) do
not form part of this Code.

207 Referencesto particular Actsand to enactments

In this Code:

(@ an Act of the Commonwealth may be cited by its short title;
and

(b) an Act of a State or Territory may be cited:
(i) by itsshort title; or
(ii) inanother way sufficient in an Act of the State or
Territory for the citation of such an Act;
together with areference to the State or Territory.

208 Compliance with forms

(1) If aformisprescribed or approved by or for the purpose of this
Code, strict compliance with the form is not necessary and
substantial compliance is sufficient.

(2) If aform prescribed or approved by or for the purpose of this Code
regquires:
(&) theform to be completed in a specified way; or

(b) specified information or documentsto beincluded in,
attached to or given with the form; or
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(c) theform, or information or documents included in, attached
to or given with the form, to be verified in a specified way;

the form is not properly completed unless the requirement is
complied with.
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Division 3—Terms and references

209 Provisionsrelating to defined terms and gender and number

(1) If this Code defines aword or expression, other parts of speech and
grammatical forms of the word or expression have corresponding
meanings.

(2) Definitionsin or applicable to this Code apply except so far as the
context or subject matter otherwise indicates or requires.

(3) Inthis Code, words indicating a gender include each other gender.

(4) InthisCode:
(&) wordsin the singular include the plural; and
(b) wordsin the plural include the singular.

210 Meaning of may and must etc.

(1) Inthis Code, the word may, or asimilar word or expression, used
in relation to a power indicates that the power may be exercised or
not exercised, at discretion.

(2) Inthis Code, the word must, or a similar word or expression, used
in relation to a power indicates that the power is required to be
exercised.

(3) This section has effect despite any rule of construction to the
contrary.

211 Effect of expressreferencesto bodies corporate and individuals

In this Code, areference to a person generally (whether the
expression “person”, “party”, “someone”’, “anyone”, “no-one”,
“one”, “another” or “whoever” or another expression is used):

(a) does not exclude areferenceto abody corporate or an
individual merely because elsewherein this Code thereis
particular reference to abody corporate (however expressed);
and
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(b) does not exclude areference to an individua or a body
corporate merely because elsewhere in this Code thereis
particular reference to an individua (however expressed).

212 Referenceto certain provisionsof Code

If aprovision of this Code refers:

(a) toaPart or section by a number and without reference to this
Code—the reference is areference to the Part or section,
designated by the number, of this Code; or

(b) to aDivision, Subdivision, subsection, paragraph,
subparagraph or subsubparagraph by a number and without
reference to this Code—the reference is areference to:

(i) the Division, designated by the number, of the Part in
which the reference occurs; and
(ii) the Subdivision, designated by the number, of the
Division in which the reference occurs; and
(iii) the subsection, designated by the number, of the section
in which the reference occurs; and
(iv) the paragraph, designated by the number, of the section,
subsection, or other provision in which the reference
occurs; and
(v) the subparagraph, designated by the number, of the
paragraph in which the reference occurs; and
(vi) the subsubparagraph, designated by the number, of the
subparagraph in which the reference occurs;
asthe caserequires.

213 Referenceto provisions of thisCodeor an Act isinclusive

In this Code, areference to a portion of this Code or an Act
includes:

() areference to the Chapter, Part, Division, Subdivision,
section, subsection or other provision of this Code or the Act
referred to that forms the beginning of the portion; and

(b) areference to the Chapter, Part, Division, Subdivision,
section, subsection or other provision of this Code or the Act
referred to that forms the end of the portion.
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Example: A reference to “sections 5 to 9” includes both section 5 and section 9.
It is not necessary to refer to “sections 5 to 9 (both inclusive)” to
ensure that the reference is given an inclusive interpretation.
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Division 4—Functions and powers

214 Power to makeinstrument or decision includes power to amend
or repeal

If this Code authorises or requires the making of an instrument or
decision:
(a) the power includes power to amend or repeal the instrument
or decision; and
(b) the power to amend or repeal the instrument or decision is
exercisable in the same way, and subject to the same
conditions, as the power to make the instrument or decision.

215 Mattersfor which statutory instruments may make provision

(1) If this Code authorises or requires the making of a statutory
instrument in relation to a matter, a statutory instrument made
under this Code may make provision for the matter by applying,
adopting or incorporating (with or without modification) the
provisions of:

(a) an Act or statutory instrument; or
(b) another document (whether of the same or a different kind);
asinforce at a particular time or asin force from time to time.

(2) If astatutory instrument applies, adopts or incorporates the
provisions of adocument, the statutory instrument applies, adopts
or incorporates the provisions as in force from time to time, unless
the statutory instrument otherwise expressly provides.

(3) A statutory instrument may:
() apply generally to all persons, matters or things or be limited
inits application to:
(i) particular persons, matters or things; or
(i) particular classes of persons, matters or things; or
(b) otherwise apply generally or be limited in its application by
reference to specified exceptions or factors.
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(4) A statutory instrument may:
() apply differently according to different specified factors; or
(b) otherwise make different provision in relation to:
(i) different persons, matters or things; or
(i) different classes of persons, matters or things.

(5) A statutory instrument may authorise a matter or thing to be from
time to time determined, applied or regulated by a specified person
or body.

(6) If this Code authorises or requires a matter to be regulated by
statutory instrument, the power may be exercised by prohibiting by
statutory instrument the matter or any aspect of the matter.

(7) If this Code authorises or requires provision to be made with
respect to a matter by statutory instrument, a statutory instrument
made under this Code may make provision with respect to a
particular aspect of the matter despite the fact that provisionis
made by this Code in relation to another aspect of the matter or in
relation to another matter.

(8) A statutory instrument may provide for the review of, or aright of
appeal againgt, a decision made under the statutory instrument, or
this Code, and may, for that purpose, confer jurisdiction on any
court, tribunal, person or body.

(9) A statutory instrument may require aform prescribed by or under
the statutory instrument, or information or documentsincluded in,
attached to or given with the form, to be verified by statutory
declaration.

216 Presumption of validity and power to make

(1) All conditions and preliminary steps required for the making of a
statutory instrument are presumed to have been satisfied and
performed in the absence of evidence to the contrary.

(2) A statutory instrument is taken to be made under al powers under
which it may be made, even though it purports to be made under
this Code or a particular provision of this Code.
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217 Exercise of powers between enactment and commencement

(1) If aprovision of this Code (the empowering provision) that does
not commence on its enactment would, had it commenced, confer a
power:

(a) to make an appointment; or

(b) to make a statutory instrument of alegidative or
administrative character; or

(c) to do another thing;
then:
(d) the power may be exercised; and
(e) anything may be done for the purpose of enabling the

exercise of the power or of bringing the appointment,
instrument or other thing into effect;

before the empowering provision commences.

(2) If aprovision of an Act (the empowering provision) that does not
commence on its enactment would, had it commenced, amend a
provision of this Code so that it would confer a power:

(a) to make an appointment; or

(b) to make a statutory instrument of alegidlative or
administrative character; or

(c) todo another thing;
then:
(d) the power may be exercised; and
(e) anything may be done for the purpose of enabling the

exercise of the power or of bringing the appointment,
instrument or other thing into effect;

before the empowering provision commences.

3 If:
(@) this Code has commenced and confers a power to make a
statutory instrument (the basic instrument-making power);
and

(b) aprovision of an Act that does not commence on its
enactment would, had it commenced, amend this Code so as
to confer additional power to make a statutory instrument
(the additional instrument-making power);
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then:

(c) the basic instrument-making power and the additional
instrument-making power may be exercised by making a
single instrument; and

(d) any provision of the instrument that required an exercise of
the additional instrument-making power isto be treated as
made under subsection (2).

(4) If aninstrument, or aprovision of an instrument, is made under
subsection (1) or (2) that is necessary for the purpose of:
(a) enabling the exercise of a power mentioned in the subsection;
or
(b) bringing an appointment, instrument or other thing made or
done under such a power into effect;
the instrument or provision takes effect:
(c) onthe making of the instrument; or
(d) on such later day (if any) on which, or at such later time (if

any) at which, the instrument or provision is expressed to
take effect.

(5) If:
(&) an appointment is made under subsection (1) or (2); or
(b) aninstrument, or a provision of an instrument, made under
subsection (1) or (2) is not necessary for a purpose mentioned
in subsection (4);
the appointment, instrument or provision takes effect:

(c) onthe commencement of the relevant empowering provision;
or

(d) on such later day (if any) on which, or a such later time (if
any) at which, the appointment, instrument or provision is
expressed to take effect.

(6) Anything done under subsection (1) or (2) does not confer aright,
or impose aliability, on a person before the relevant empowering
provision commences.

(7) After the enactment of a provision mentioned in subsection (2) but
before the provision’s commencement, this section applies asif the
references in subsections (2) and (5) to the commencement of the
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empowering provision were references to the commencement of
the provision mentioned in subsection (2) as amended by the
empowering provision.

(8) Inthe application of this section to a statutory instrument, a
reference to the enactment of the instrument is a reference to the
making of the instrument.
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Division 5—Distance, time and age

218 Mattersrelating to distance, time and age

(D

2

3

(4)

()

(6)

(7)

In the measurement of distance for the purposes of this Code, the
distance is to be measured along the shortest road ordinarily used
for travelling.

If aperiod beginning on a given day, act or event is provided or
allowed for a purpose by this Code, the period is to be calculated
by excluding the day, or the day of the act or event, and:

(a) if the period is expressed to be a specified number of clear
days or at least a specified number of days—by excluding the
day on which the purposeisto be fulfilled; and

(b) in any other case—by including the day on which the
purposeisto be fulfilled.

If the last day of a period provided or allowed by this Code for
doing anything is not a business day in the place in which the thing
isto be or may be done, the thing may be done on the next business
day in the place.

If the last day of aperiod provided or allowed by this Code for the
filing or registration of a document is a day on which the officeis
closed where the filing or registration is to be or may be done, the
document may be filed or registered at the office on the next day
that the officeis open.

If no timeis provided or alowed for doing anything, the thing isto
be done as soon as possible, and as often as the prescribed occasion
happens.

If, in this Code, there is areference to time, the referenceis, in
relation to the doing of anything in a State or Territory, areference
to the legal time in the State or Territory.

For the purposes of this Code, a person attains an age in years at
the beginning of the person’ s birthday for the age.
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[Minister’s second reading speech made in—
House of Representatives on 25 June 2009
Senate on 7 September 2009]
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