IN THE CIRCUIT COURT OF THE JUDICIAL CIRCUIT

OF FLORIDA, IN AND FOR COUNTY
FIA CARD SERVICES, N.A., CASE NO. 10-XXX-CA-XXX
Plaintiff,
V.
JANE DOE,
Defendant.
/

DEFENDANT'S MOTION TO DISMISS ACTION

1. COMES NOW, Defendant, Jane Doe (hereafter, “Doe” or “Defendant”), pro se, and
pursuant to Florida Rules of Civil Procedure sections 1.130, 1.140 and 1.210 hereby submits this
Motion to Dismiss Action 10-xxxx-CA-xxx, brought by FIA CARD SERVICES, N.A. (hereafter,

“Plaintiff” or “FIA”), and in support thereof states:

I
STANDARD OF REVIEW ON MOTION TO DISMISS

2. Florida Rules of Civil Procedure section 1.140 provides in part:

(b) How Presented. Every defense in law or fact to a claim for relief in a pleading
shall be asserted in the responsive pleading, if one is required, but the following
defenses may be made by motion at the option of the pleader: (1) lack of
jurisdiction over the subject matter, (2) lack of jurisdiction over the person, (3)
improper venue, (4) insufficiency of process, (5) insufficiency of service of
process, (6) failure to state a cause of action, and (7) failure to join indispensable
parties. A motion making any of these defenses shall be made before pleading if a
further pleading is permitted. The grounds on which any of the enumerated
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defenses are based and the substantial matters of law intended to be argued shall
be stated specifically and with particularity in the responsive pleading or motion.
Any ground not stated shall be deemed to be waived except any ground showing
that the court lacks jurisdiction of the subject matter may be made at any time. No
defense or objection is waived by being joined with other defenses or objections
in a responsive pleading or motion. If a pleading sets forth a claim for relief to
which the adverse party is not required to serve a responsive pleading, the adverse
party may assert any defense in law or fact to that claim for relief at the trial,
except that the objection of failure to state a legal defense in an answer or reply
shall be asserted by motion to strike the defense within 20 days after service of
the answer or reply.

3. The function of a motion to dismiss a complaint is to raise as a question of law the
sufficiency of the facts alleged to state a cause of action. Connolly v. Sebco, Inc., 89 So. 2d 482
(Fla. 1956). For the purpose of a motion to dismiss, the Court is required to accept as true all
well-pleaded allegations of the complaint. Brown v. First Federal Savings and Loan, 160 So.2d

556 (Fla. 1st DCA 1964). However, the Court is not required to accept as true allegations that

are inconsistent with law. Brown, 160 So. 2d at 563. (“Semantics cannot be employed for the

purpose of refuting facts clearly shown to exist or used to create a fictional relationship, one that
otherwise would have no existence in the law.”) The pleading must be construed against the
pleader in determining whether the necessary allegations have been stated. Matthews v.

Matthews, 122 So. 2d 571 (Fla. 2d DCA 1960).

II
LACK OF JURISDICTION
4. The Florida Supreme Court stated that the "determination of standing to sue concerns a
court's exercise of [subject matter] jurisdiction to hear and decide the cause pled by the parties."
Rogers & Ford Constr. Corp. v. Carlandia Corp., 626 So.2d 1350, 1352 (F1a.1993) The
jurisdictional question can be raised at any time and can never be time-barred. DeClaire v.

Yohanan, 453 So. 2d 375 (Fla. 1984).

5. “Standing has been equated with jurisdiction of the subject matter of litigation and has

been held subject to the same rules, one of which is that jurisdiction of the subject matter (thus
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standing to bring suit) cannot be conferred by consent.” Askew v. Hold the Bulkhead Save Our
Bays, Inc., 269 So.2d 696, 698 (Fla. 2d DCA 1972); (See also Silver Star Citizen's Committee v.
City Council of Orlando, 194 So.2d 681, 682 (Fla.4th DCA1967).) Standing requires that the

party prosecuting the action have a sufficient stake in the outcome and that the party bringing the

claim be recognized in the law as being a real party in interest entitled to bring the claim.

A. CREDIT AGREEMENT REQUIRES BINDING ARBITRATION
6. Plaintiffs composite exhibit “1” includes a document that plaintiff claims contains the
terms of the alleged agreement. Page 10 of that document provides for binding arbitration for
any dispute arising out of the agreement. Plaintiff has not pled an exception to the provision
requiring binding arbitration, wherefore, the action should be dismissed as this court has no

jurisdiction.

B. PLAINTIFF IS NOT REAL PARTY IN INTEREST OR AGENT THEREOF
7. Florida Rule of Civil Procedure 1.210(a) provides in pertinent part:

Every action may be prosecuted in the name of the real party in interest, but a
personal representative, administrator, guardian, trustee of an express trust, a
party with whom or in whose name a contract has been made for the benefit of
another, or a party expressly authorized by statute may sue in that person’s own
name without joining the party for whose benefit the action is brought.

8. When exhibits are inconsistent with the Plaintiff's allegations of material fact as to who
the real party in interest is, such allegations cancel each other out. Fladell v. Palm Beach County
Canvassing Board, 772 So.2d 1240 (Fla. 2000); Greenwald v. Triple D Properties, Inc., 424 So.
2d 185, 187 (Fla. 4th DCA 1983); Costa Bella Development Corp. v. Costa Development Corp.,
441 So. 2d 1114 (Fla. 3rd DCA 1983). Florida Rule of Civil Procedure 1.130(b) provides in

pertinent part: “Any exhibit attached to a pleading shall be considered a part thereof for all

purposes.”

9. Plaintiff, as named in the caption of the amended complaint is “FIA Card Services,

N.A.”. The plaintiff doesn’t state in the amended complaint that it owns the debt or that it is
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acting as a servicer for the owner, instead the closest it comes to claiming ownership of the debt
is to name itself the “creditor”. In paragraph 1 of the amended complaint, the plaintiff stated
“This is an action to collect a debt in the amount described below for the above named Plaintiff
(Creditor), by the undersigned debt collector (attorney and law firm named herein), . . .”.
(emphasis added) The complaint vaguely suggests that the plaintiff is the manufacturer of the
credit card and/or the entity that mailed the credit card to the defendant. (Complaint, paragraphs
3-4) But being the manufacturer or entity that mailed the credit card to the defendant does not

equate with “owner” of the debt.

10.  Plaintiff’s exhibits to its amended complaint are contrary to its vague claims that it is the
creditor. Composite exhibit 1 to the amended complaint is an unsigned credit card agreement
followed by a number of billing statements. The unsigned credit card agreement references the
obligee as “MBNA”. The billing statements indicate on their face that the debt is owed to “Bank
of America”. Plaintiff does not attach to its amended complaint an assignment of the debt from
MBNA or Bank of America to plaintiff, nor does plaintiff attach to its amended complaint any

document to demonstrate that it is acting on behalf of MBNA or Bank of America.

11.  The plaintiff’s amended complaint fails to contain any facts to show that the plaintiff
owns the debt or is entitled to enforce the debt on behalf of the owner. Plaintiff has failed to
establish itself as the real party in interest and has failed to state a cause of action. Wherefore,

the amended complaint should be dismissed.

I1I
LACK OF CAPACITY

12.  Plaintiff's amended complaint should be dismissed because plaintiff fails to allege
capacity pursuant to Florida Rules of Civil Procedure, § 1.110(b) and § 1.120(a). “Capacity to
sue” is an absence or a legal disability which would deprive a party of the right to come into

court. 59 Am.Jur.2d Parties, § 31, (1971). This is in contrast to “standing” which requires that a
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party have a sufficient interest in the outcome of litigation to warrant the court's consideration of

it's position. Keehn v. Joseph C. Mackey and Co., 420 So.2d 398 (Fla. App. 4 Dist., 1982).

13.  In the first unenumerated paragraph in the body of the amended complaint, the plaintiff
states that it is a corporation organized under the laws of the United States of America, but it
does not state in which state of the United States of America, if any, it is incorporated. It does
not state in which state of the United States of America it has its principal place of business . It

also does not state whether it is authorized to do business in the State of Florida.

14.  An internet search of the U.S. Congressional record does not reflect that the plaintiff was
organized under the laws of the United States of America as a corporation nor does the U.S.
Congressional record reflect that plaintiff is a U.S. government sponsored corporation. The use
of the letters “N.A.” in its name is undefined, and at the least is specious and misleading as it
could possibly be construed to mean “National Association”, which is a term that is reserved for

use by federal reserve banks acting as a “National Association”.

15. Plaintiff has not alleged the capacity in which it brings this action. It offers no
information to support its claim that it is a federally organized corporation or that it has any right
to operate in the State of Florida. The use of “N.A.” in its name if a true statement, means it is
clearly not a corporation because corporations have either “Inc.”, “Company” or “Incorporated”
at the end of their names, and it also isn’t a “National Association” because it doesn’t say
“National Association”. If the use of “N.A.” in its name is not true, it then is misleading and
insufficient to allege capacity. Wherefore, the amended complaint should be dismissed for lack

of capacity.

v
FAILURE TO ATTACH NECESSARY DOCUMENTS TO COMPLAINT

16. Florida Rule of Civil Procedure 1.130(a) provides in pertinent part: “All bonds, notes,
bills of exchange, contracts, accounts, or documents upon which action may be brought or

defense made, or a copy thereof or a copy of the portions thereof material to the pleadings, shall
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be incorporated in or attached to the pleading.” A motion to dismiss for failure to state a cause of
action must be granted if the document on which the complaint is based is not attached. See
Walters v. Ocean Gate Phase I Condo, 925 So 2d 440, 443-44 (Fla 5th DCA 2006); Safeco Ins.
Co. of America v. Ware, 401 So.2d 1129 (Fla. 4th DCA 1981). A party who makes a claim or

defense based on a written instrument must attach a copy of the instrument to the pleading in
which the claim or defense is raised. Jeff-Ray Corp. v. Jacobson, 566 So.2d 885 (Fla. 4th DCA
1990).

17.  Florida Statutes section 709.08(2) provides:

WHO MAY SERVE AS ATTORNEY IN FACT.--The attorney in fact must be a
natural person who is 18 years of age or older and is of sound mind, or a financial
institution, as defined in chapter 655, with trust powers, having a place of
business in this state and authorized to conduct trust business in this state. A not-
for-profit corporation, organized for charitable or religious purposes in this state,
which has qualified as a court-appointed guardian prior to January 1, 1996, and
which is a tax-exempt organization under 26 U.S.C. s. 501(c)(3), may also act as
an attorney in fact. Notwithstanding any contrary clause in the written power of
attorney, no assets of the principal may be used for the benefit of the corporate
attorney in fact, or its officers or directors.

18. The note to Fla. R.Civ.P. Form 1.932, Open Account, requires that a copy of the account
showing the items, time of accrual of each, and amount of each must be attached. The note to

Fla. R.Civ.P. Form 1.933, Account Stated, requires that a copy of the account showing the items,

time of accrual or each, and amount of each must be attached. (emphasis added)

19.  Florida Statutes section 687.0304(2) requires credit agreements to be in writing and
provides that that there can be no action upon the agreement if it is not in writing. 15 U.S.C.

§1642 states:
20.  No credit card shall be issued except in response to a request or application therefor. This
prohibition does not apply to the issuance of a credit card in renewal of, or in substitution for, an

accepted credit card.

Prepared with Assistance of Counsel



21.  The plaintiff did not attach the following necessary documents to its complaint:

a. A written application or request for credit, signed by the defendant;
A written contract for credit signed by the defendant;
c. If acting in its own capacity, an assignment of the written contract from MBNA to

Bank of America and an assignment of the written contract from Bank of America
to plaintiff; or an assignment of the written contract from both MBNA and Bank
of America to itself.

d. If acting in a representative capacity, a power of attorney for plaintiff to act on
behalf of Bank of America or MBNA and documents to demonstrate which of
either MBNA or Bank of America owns the debt;

e. A copy of the account showing the items purchased. (it is also impossible to tell
from the documents whether an item was or was not paid in part or in full).

22. The documents plaintift attached to its amended complaint as composite exhibit “1” are
not signed by the defendant, and they very much confuse the issue of who actually owns the debt
- MBNA or Bank of America. There is not one scintilla of documentary evidence that the
plaintiff is either the owner of the debt or entitled to enforce the debt on behalf of either MBNA
or Bank of America. And the exhibit fails to contain a complete listing of the account showing
the items allegedly purchased as prescribed by Form 1.932 and 1.933. Wherefore, the amended

complaint should be dismissed.

\%
FAILURE TO STATE A CAUSE OF ACTION

23. “Failure to state a cause of action, unlike formal or technical deficiencies, is a fatal

pleading deficiency.” Lazcar Intern., Inc. v. Caraballo, 957 So.2d 1191, 1193 (3rd DCA 2007).

A party does not state a cause of action by merely reciting legal conclusions or tracking statutory
language, but must include factual allegations. Ginsberg v. Lennar Fla. Holdings, Inc., 645 So.
2D 490, 501 (Fla. 3d DCA 1994); Becerra v. Equity Imports, 551 So.2d 486, 487-88 (Fla. 3d
DCA 1989).

24.  The Complaint fails to identify in any way the actual owner and holder of the subject

credit agreement. The Plaintiff fails to allege it owns and holds it, nor does it assert that it is
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entitled to enforce the terms of the credit agreement. Wherefore, the Plaintiff failed to state a

cause of action and this entire action must be dismissed.

VI
USURIOUS INTEREST
25.  Florida’s anti-usury statute is set out in Florida Statute 687. Florida Statutes section
687.071(7) states that an extension of credit in excess of 25% is illegal and “No extension of
credit made in violation of any of the provisions of this section shall be an enforceable debt in
the courts of this state.” Florida Statutes section 687.0304(2) requires credit agreements to be in

writing and provides that that there can be no action upon the agreement if it is not in writing.

26.  Florida Statutes section 687.04 provides in part:

Any person, or any agent, officer, or other representative of any person, willfully
violating the provisions of s. 687.03 shall forfeit the entire interest so charged, or
contracted to be charged or reserved, and only the actual principal sum of such
usurious contract can be enforced in any court in this state, either at law or in
equity; and when said usurious interest is taken or reserved, or has beenpaid, then
and in that event the person who has taken or reserved, or has been paid, either
directly or indirectly, such usurious interest shall forfeit to the party from whom
such usurious interest has been reserved, taken, or exacted in any way double the
amount of interest so reserved, taken, or exacted.

27.  The composite exhibits to plaintiff's Amended complaint states that the interest rate being
charged is 25.24%, which is in excess of the statutorily permitted interest rate. Plaintiff failed to
attach to its amended complaint a written contract between the plaintiff and the defendant which
would support its allegations. The amended complaint should be dismissed on the grounds that

the rate of interest charged by Plaintiff is usurious.

Vil
LACK OF NOTICE OF ASSIGNMENT

28. Florida Statutes section 559.715 states:

Assignment of consumer debts.--This part does not prohibit the assignment, by a
creditor, of the right to bill and collect a consumer debt. However, the assignee
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must give the debtor written notice of such assignment within 30 days after the
assignment. The assignee is a real party in interest and may bring an action in a
court of competent jurisdiction to collect a debt that has been assigned to such
assignee and is in default.

29.  The exhibits to plaintiff's amended complaint indicates the true creditor is a different
entity from the plaintiff, which means the alleged debt has been assigned to the plaintiff. The
amended complaint fails to allege notice of an assignment in violation of Florida Statute Section

559.715, requiring dismissal.

VIII
FAILURE TO VERIFY THE DEBT

30. 15 USC 1692g(a) states:
Notice of debt; contents

Within five days after the initial communication with a consumer in connection
with the collection of any debt, a debt collector shall, unless the following
information is contained in the initial communication or the consumer has paid
the debt, send the consumer a written notice containing:

(1) the amount of the debt;

(2) the name of the creditor to whom the debt is owed;

(3) a statement that unless the consumer, within thirty days after receipt of the
notice, disputes the validity of the debt, or any portion thereof, the debt will be
assumed to be valid by the debt collector;

(4) a statement that if the consumer notifies the debt collector in writing within
the thirty-day period that the debt, or any portion thereof, is disputed, the debt
collector will obtain verification of the debt or a copy of a judgment against the
consumer and a copy of such verification or judgment will be mailed to the
consumer by the debt collector; and

(5) a statement that, upon the consumer’s written request within the thirty-day
period, the debt collector will provide the consumer with the name and address of
the original creditor, if different from the current creditor.

31. 15 USC 1692j states:

Furnishing certain deceptive forms
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(a) It is unlawful to design, compile, and furnish any form knowing that such form
would be used to create the false belief in a consumer that a person other than the
creditor of such consumer is participating in the collection of or in an attempt to
collect a debt such consumer allegedly owes such creditor, when in fact such
person is not so participating.

32. F.S. 559.72(9) provides (in pertinent part):

Prohibited practices generally. In collecting consumer debts, no person shall:

(9) Claim, attempt, or threaten to enforce a debt when such person...assert(s)

the existence of some other legal right when such person knows that the right does

not exist.
33. The FCCPA applies to anyone attempting to collect a consumer debt unlawfully. Florida
Statutes section 559.72 "includes all allegedly unlawful attempts at collection consumer claims."
Seaton Jackson v. Wells Fargo Homemortgage, Inc., 12 Fla. L. Weekly Supp. 188 (Fla. 6th
Circuit 2004) citing Williams v. Streeps Music Co., Inc., 333 So. 2d 65 (Fla. 4th DCA 1976)

34, Plaintiff states in its Complaint at paragraph 5 that Plaintiff rendered billing statements to
Defendant seeking reimbursement for those payments; a copy of the final statement showing the

balance due is attached as Exhibit “A”; Defendant did not object to the statement (sic).

35. Defendant has previously attempted to verify the debt through this action, yet plaintiff
has failed to provide verification of the true creditor, in violation of 15 USC 1692g and Florida

Statutes 559.72, requiring dismissal.

IX
CONCLUSION

36. WHEREFORE, Defendant respectfully requests that this Honorable Court grants this
Motion to Dismiss the action and award Defendant attorney’s fees and costs for having to bring

the present motion, along with all such other relief as the court deems just and proper.

Respectfully submitted,
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Jane Doe
XXXXXXXX

CERTIFICATE OF SERVICE

I HEREBY CERTIFY that a true and correct copy of the foregoing has been furnished by
U.S. Mail, this th day of November, 2011, to XXXXXXXXX.

XXXXXXXXXX
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