Equitable Tolling
Myers' affirmative defenses were automatically excluded due to Myers' failure to supplement its responses to Gourrier's Request for Disclosure 30 days before the April 20, 2000 trial setting. TEX. R. CIV. P. 193.6. [Appendix at C, anticipating Supp. C.R.] Further, the TILA limitations period is subject to equitable tolling. Ramadan v. Chase Manhattan Corp., 156 F.3d 499, 505 (3rd Cir. 1998); Ellis v. General Motors Acceptance Corp., 160 F. 3d 703, 708 (11th Cir. 1998). [**43] 

11. Plaintiffs attempt to plead around the statute of limitations is without merit. District Courts in Texas have held that equitable tolling of a RESPA claim is permissible only in "rare and exceptional circumstances," and applies " principally where the Plaintiff is actually misled by the Defendant about the cause of action or is prevented in some extraordinary way from asserting his rights." Poe v. Franklin Fin. Corp., 2007 WL 2901126, [*10]  *2-3 (E.D. Tex. September 28, 2007); See also Hamilton v. First Am. Title Co., 2008 WL 382803, *4 (N.D. Tex. February 13, 2008). Plaintiffs have no evidence of any rare and exceptional circumstances. As a result, summary judgment is proper.
POE v. FIRST FRANKLIN FIN. CORP., 2006 U.S. Dist. Ct. Motions 921763 
1. Defendant FFC's Motion is Premature. Plaintiff has stated claims which entitle her  [*2]   [**16]  to relief, if proven to the applicable standard. Plaintiff's theories of recovery are within the applicable statutes of limitation in each instance, and none of her claims made in the instant suit are barred by res judicata and collateral estoppel. Until Plaintiff's proof is tested, there can be no proper disposition. A 12(b)(6) dismissal is not appropriate "unless it appears beyond doubt that plaintiff can prove no set of facts in support of his claim which would entitled him to relief." Ruiz v. R & G Financial Corporation, et al 313 F.Supp.2d 48, 49-50 (D. Puerto Rico 2004). "The Court accepts all well-pleaded factual allegations as true, and draws all reasonable inferences in plaintiff's favor." Ruiz, at 50, citing Correa-Martinez v. Arrillaga-Belendez, 903 F.2d 49, 51 (1st Cir. 1990). The Court has recently extended the time for completion of discovery, and the last due discovery responses have not been available for a sufficient time for thorough examination in light of applicable statutes and regulation; some, in fact, were only received today, July 18, 2007.

2. Plaintiff's TILA Claims Are Not Barred By Limitations. The basic limitation [**17]  period is three years for Truth-in-Lending ("TILA") claims, but the statute permits use of TILA on a defensive basis, for recoupment purposes, after the one year has passed (15 U.S.C. §1640(e)). Plaintiff is employing the law in just such a defensive way, resisting the enforcement of the foreclosure sought by Defendant, and seeking damages for statutory violations but for which the foreclosure might never have been initiated. Additionally, the Court may find that the applicable statutes have been equitably tolled until Plaintiff's discovery of the yield spread premium fraud. Collection attempts to enforce the note and/or liens within the year preceding the filing of the Plaintiff's pleadings would be actionable, in any event. In this state, with all but home equity liens being foreclosed almost entirely in a non-judicial way, the defensive use of TILA that Congress envisioned would be meaningless if not applied to the Plaintiff's circumstance, where she initiated her suit, removed to this Court, due to an impending  [*3]  foreclosure via trustee's sale. Courts in other jurisdictions have recognized the necessity of the TILA defensive remedy not being tightly [**18]  bound to the one-year period, to give effect to Congress' statutory scheme. Beneficial Finance Co. v. Swaggerty (1981) 86 N.J. 602, 432 A.2d 512; Appeal of Signal Delivery Service, Inc. (1980, Minn.) 288 N.W.2d 707; Household Finance Corp. v Hobbs (1978, Del. Super. Ct.) 387 A.2d 198.

3. Equitable Tolling is Applicable to Plaintiff's Facts. Plaintiff has plainly and consistently testified n1 and tendered documents in discovery, that she received only a dozen or so documents in total from the closing of her loan, hence the limitation period applicable to her TILA claims arguably did not even commence until her receipt of a complete copy of documents in the course of this litigation, since she did not have complete disclosures in her possession for purposes of computing the running of limitations from the violations. n2 15 U.S.C. §1640(e). To the same effect is the affidavit of Plaintiff's expert, T. J. Henderson, filed herein, particularly the first two paragraphs thereof. While equitable tolling has often been found inapplicable to RESPA claims, it is widely understood to apply to TILA claims. Ellis v GMAC, 160 F.3d 703 [**19]  (11th Cir., 1998). See, paragraph 36, Plaintiff's Original Petition, and Plaintiff's deposition testimony. n3

COLLIER v. WELLS FARGO HOME MORTG., INC., 2004 U.S. Dist. Ct. Motions 864009

Since these violations have occurred each year since Wells Fargo changed Plaintiffs' loan  [*25]  servicing, the statute of limitations has not expired. n180 Notwithstanding, courts that have allowed equitable tolling of limitations periods in similar situations. n181 In this case, the disclosures were fraudulent because they did not mention the other changes that were being made to the length of the note and resulting change in the actual amount of the cost of the credit - the finance charge. n182

- - - - - - - - - - - - - - Footnotes - - - - - - - - - - - - - - -


n180 Id.


n181 See e.g., Anderson v. FNMA, Clearinghouse number 42,568(ED Va. Nov. 25, 1987); Ramadan v. Chase Manhattan Corp., 156 F 3rd 499 (3rd Cir. 2003) ("Allowing lenders to violate TILA, but avoid liability if they successfully concealed the violation from the debtor for a year, would undermine the core remedial purpose of TILA"); Kelley v. Galveston Autoplex, 196 FRD 471 (S.D. Tex. 2000) (finding it unnecessary to decide if equitable tolling is allowed, but noting weight of authority in favor). This also applies to RESPA claims. Lawyers Title Insurance Corp. v. Dearborn Title Corp. 118 F 3rd 1157 (7th Cir. 1997). [**57] 
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EQUITABLE TOLLING FOR TILA AND RESPA
 
The Limitations Period for Petitioners' Damages Claims under TILA and RESPA should be Equitably Tolled due to the DEFENDANTS' Misrepresentations and Failure to Disclose.
 
Any claims for statutory and other money damages under the Truth in Lending Act (15 U.S.C. § 1601, et. seq.) and under the Real Estate Settlement Procedures Act (12 U.S.C. § 2601  [*26]  et. seq.) are subject to a one-year limitations period; however, such claims are subject to the equitable tolling doctrine. The Ninth Circuit has interpreted the TILA limitations period in § 1640(e) as subject to equitable tolling. In King v. California, 784 F.2d 910 (9th Cir.1986), the court held that given the remedial purpose of TILA, the limitations period should run from the date of consummation of the transaction, but that "the doctrine of equitable tolling may, in appropriate circumstances, suspend the limitations period until the borrower discovers or has reasonable opportunity to discover the fraud or nondisclosures that form the basis of the TILA action." King v. California, 784 F. 2d 910, 915 9th Cir. 1986).
 
Likewise, while the Ninth Circuit has not taken up the question whether 12 U.S.C. § 2614, the anti-kickback provision of RESPA, is subject to equitable tolling, other Courts have, and hold that such limitations period may be equitably tolled. The Court of Appeals for the District of Columbia held that § 2614 imposes a strictly jurisdictional limitation, Hardin v. City Title & Escrow Co., 797 F.2d 1037, 1039-40 (D.C. Cir. 1986) [*27]  , while the Seventh Circuit came to the opposite conclusion. Lawyers Title Ins. Corp. v. Dearborn Title Corp., 118 F.3d 1157, 1164 (7th Cir. 1997). District courts have largely come down on the side of the Seventh Circuit in holding that the one-year limitations period in § 2614 is subject to equitable tolling. See, e.g., Kerby v. Mortgage Funding Corp., 992 F.Supp. 787, 791-98 (D.Md.1998); Moll v. U.S. Life Title Ins. Co., 700 F.Supp. 1284, 1286-89 (S.D.N.Y.1988). Importantly, the Ninth Circuit, as noted above, has interpreted the TILA limitations period in 15 U.S.C. § 1640 as subject to equitable tolling; the language of the two provisions is nearly identical. King v. California, 784 F.2d at 914. While not of precedential value, this Court has previously found both the TILA and RESPA limitations periods to be subject to equitable tolling. Blaylock v. First American Title Ins. Co., 504 F.Supp.2d 1091, (W.D. Wash. 2007). 1106-07.
 
The Ninth Circuit has explained that the doctrine of equitable tolling "focuses on excusable delay by the [*28]  Petitioner," and inquires whether "a reasonable Petitioner would . . . have known of the existence of a possible claim within the limitations period." Johnson v. Henderson, 314 F.3d 409, 414 (9th Cir.2002), Santa Maria v. Pacific Bell, 202 F.3d 1170, 1178 (9th Cir.2000). Equitable tolling focuses on the reasonableness of the Petitioner's delay and does not depend on any wrongful conduct by the Defendants. Santa Maria. at 1178.

