Sufficiency of Claims 

Swierkiewicz v. Sorema N.A., supra, 534 U.S. at 514-15.

The Iqbal and Twombly cases merely distinguish between allegations of fact, which must be taken as true by the court passing on a motion for judgment on the pleadings, and conclusions of law, which need not be. The complaint in the instant case contains factual allegations cited above. That the Plaintiffs'  [*8]  mortgages were approved " based upon dubious and inflated, over-valued, or otherwise fraudulent appraisals." Further, said loans were approved "without due regard to [Plaintiffs'] respective ability to repay." These are not conclusions of law. They are allegations of fact which must be taken as true in ruling on the motion.

Moreover, the latter allegation is alleged to be in violation of 15 U.S.C. § 1639. Title 15 U.S.C. § 1639(h), states:

1. 

(h) Prohibition on extending credit without regard to payment ability of consumer - A creditor shall not engage in a pattern or practice of extending credit to consumers under mortgages referred to in section 1602(aa) of this title based on the consumers' collateral without regard to the consumers' repayment ability, including the consumers' current and expected income, current obligations, and employment.

2. 

In addition, subsection (1)(2) provides:

3. 

(2) Prohibitions - The Board, by regulation or order, shall prohibit acts or practices in connection with -

(A) mortgage loans that the Board finds to be unfair, deceptive, or designed to evade the provisions of this section; and

(B) refinancing [*9]  of mortgage loans that the Board finds to be associated with abusive lending practices, or that are otherwise not in the interest of the borrower.

4. 

As the result of widespread mortgage lending abuses by Defendants and others, in March, 2009, subsection (m) was added to 15 U.S.C. § 1639, which provides as follows:

5. (m) Civil penalties in Federal Trade Commission enforcement actions -
 
For purposes of enforcement by the Federal Trade Commission, any violation of a regulation issued by the Federal Reserve Board pursuant to subsection (1)(2) of this section shall be treated as a violation of a rule promulgated under section 57a of this title regarding unfair or deceptive acts or practices.

6. 

Pursuant to the authority of § 1639(1)(2), in October, 2009, the Federal Reserve Board enacted 12 C.F.R. § 226.36(b), which provides as follows:

7. 

(b) Misrepresentation of value of consumer's dwelling- (1) Coercion of appraiser. In connection with a consumer credit transaction secured by a consumer's principal dwelling, no creditor or mortgage broker, and no affiliate of a creditor or mortgage broker shall directly or indirectly coerce,  [*10]  influence, or otherwise encourage an appraiser to misstate or misrepresent the value of such dwelling.

8. 

While these latter provisions were not in effect when the Plaintiffs loans were closed, the practice of inflating appraisals to induce borrowers into making imprudent loans did not become unfair and deceptive simply because they have since been recognized as such by Congress and the Federal Reserve Board.

The difference between making a factual allegation and a conclusion of law is really rather semantic. So for example, in Swierkiewicz, if the plaintiff had alleged that the defendant violated the provisions of Title VII of the Civil Rights Act of 1964 by discharging him on account of his national origin, that would have been a conclusion of law. But the plaintiff did not do that. He alleged that the defendant committed the act of discrimination based upon national origin, which happens to be the action that is prohibited by Title VII.

Similarly, all of the allegations of the complaint of violations of the Truth in Lending Act, Real Estate Settlement Procedures Act, Fair Credit Reporting Act, and Gramm-Leach-Bliley Act are allegations that the Defendants did specific things [*11]  that happen to be prohibited by those acts. As such, they are allegations of facts and not conclusions of law. If the Defendants want more particular and specific information as to what Plaintiffs believe they did wrong, that is the purpose of discovery. If evidence of a prima facie violation cannot be produced in discovery, then a motion for summary judgment will be appropriate.

In sum, the allegations that the loans were based on inflated appraisals and were approved without regard to Plaintiffs' ability to repay are not naked and thread bare but are specific factual allegations that support violations of federal and state law. Even if the other allegations are naked and thread bare, they as no less so than the allegations in Swierkiewicz. The complaint complies with the requirements of Fed.R.Civ.Proc., Rule 8 and cannot be dismissed on that ground.
 
B. Fed.R.Civ.Proc. Rule 9(b) is not applicable.

Fed.R.Civ.Proc., Rule 9(b) applies to claims for fraud and mistake. The claims made in this complaint are mostly statutory claims and not claims for fraud or mistake. To the extent that fraud enters in with regard to the inflated appraisals and loan approvals without [*12]  regard to ability to repay, those allegations have been made with sufficient particularity.
 
C. Federal claims are not barred by the statute of limitations.

Title 15 U.S.C. § 1640(a) establishes a statutory remedy for violations of § 1639 for 1) [actual damages] plus 2) [two times the finance charge, limited, in the case of a mortgage transaction, to not less than $ 400 and not more than $ 4000].

Defendants correctly note that Section 1640(e) establishes a one-year statute of limitations for such claims for damages. Defendants cite Runaj v. Wells Fargo Bank, No. 09-CV-1320-IEG(BLM), 2009 WL 3234182, at *7 (S.D. Cal. Sept. 30, 2009) as holding that the statute of limitations generally runs from the date of the closing of the loan, which in this case is more than one year prior to the date on which the complaint was filed. However, Defendants do not discuss the case of King v. California, 784 F.2d 910, 915 (9th Cir. 1986) which is cited by the Runaj court. In King, the Ninth Circuit held that the statute of limitations is equitably tolled until the borrower reasonably would have discovered [*13]  the facts giving rise to the claim. The Ninth Circuit held as follows:

9. For these reasons, we hold that the limitations period in Section 1640(e) runs from the date of consummation of the transaction but that the doctrine of equitable tolling may, in the appropriate circumstances, suspend the limitations period until the borrower discovers or had reasonable opportunity to discover the fraud or nondisclosures that form the basis of the TILA action. Therefore, as a general rule the limitations period starts at the consummation of the transaction. The district courts, however, can evaluate specific claims of fraudulent concealment and equitable tolling to determine if the general rule would be unjust or frustrate the purpose of the Act and adjust the limitations period accordingly.


 
King v. California, supra, at 915.

The statute of limitation is an affirmative defense, it is generally waived if not raised in a defendant's initial pleading. Fed. R. Civ. P. 8(c); Randle v. Crawford, 578 F.3d 1177, 1181 (9th Cir. 2009), amended and superseded on denial of reh'g by     F.3d.    , 2010 WL 1930235 (9th Cir. May 14, 2010).  [*14]  A claim may be dismissed under Rule 12(c) as "barred by the applicable statute of limitations only when 'the running of the statute is apparent on the face of the complaint.'" Von Saher v. Norton Simon Museum of Art at Pasadena, 592 F.3d 954, 969 (9th Cir. 2010) (quoting Huynh v. Chase Manhattan Bank, 465 F.3d 992, 997 (9th Cir. 2006); see also Supermail Cargo, Inc. v. United States, 68 F.3d 1204, 1206-07 (9th Cir. 1995) ("[A] complaint cannot be dismissed unless it appears beyond doubt that the plaintiff can prove no set of facts that would establish the timeliness of the claim." (quotations and citations omitted)).

Judgment on the pleadings is proper only if it is clear "on the face of the pleadings that no material issue of fact remains to be resolved[;]" if the district court must go beyond the pleadings to resolve an issue, "[j]udgment on the pleadings is improper[.]" Hal Roach Studios, Inc., v. Richard Feiner and Co., 896 F.2d 1542, 1550 (9th Cir 1990).

When Plaintiffs knew or should have discovered that their appraisals were inflated or that their loans were approved without regard to their ability [*15]  to repay are factual issues that Defendants must establish and that cannot be determined on the face of the pleadings. The complaint cannot be dismissed on the grounds that the statute of limitations has expired.
10. § 480-2. Unfair competition, practices, declared unlawful.

(a) Unfair methods of competition and unfair or deceptive acts or practices in the conduct of any trade or commerce are unlawful.

(b) In construing this section, the courts and the office of consumer protection shall give due consideration to the rules, regulations, and decisions of the Federal Trade Commission and the federal courts interpreting section 5(a)(1) of the Federal Trade Commission Act (15 U.S.C. 45(a)(1)), as from time to time amended.

11. 

H.R.S. § 480-13(b)(1) provides a remedy in damages for victims of unfair or deceptive acts or practices prohibited by H.R.S. § 480-2, as follows:

12. 

(b) Any consumer who is injured by any unfair or deceptive act or practice forbidden or declared unlawful by section 480-2:

(1) May sue for damages sustained by the consumer, and, if the judgment is for [*16]  the plaintiff, the plaintiff shall be awarded a sum not less than $ 1,000 or threefold damages by the plaintiff sustained, whichever sum is the greater, and reasonable attorney's fees together with the costs of suit; provided that where the plaintiff is an elder, the plaintiff, in the alternative, may be awarded a sum not less than $ 5,000 or threefold any damages sustained by the plaintiff, whichever sum is the greater, and reasonable attorney's fees together with the costs of suit. In determining whether to adopt the $ 5,000 alternative amount in an award to an elder, the court shall consider the factors set forth in section 480-13.5;

13. 

In addition to 12 C.F.R. § 226.36(b) cited above as an unfair or deceptive act or practice, 12 C.F.R. § 226.34(a)(4), provides as follows:

14. 12 C.F.R. § 226.34 Prohibited acts or practices in connection with credit subject to § 226.32.

(a) Prohibited acts or practices for loans subject to § 226.32. A creditor extending mortgage credit subject to § 226.32 shall not -

* * *

(4) Repayment ability. Extend credit subject to § 226.32 to a consumer based on [*17]  the value of the consumer's collateral without regard to the consumer's repayment ability as of consummation, including the consumer's current and reasonably expected income, employment, assets other than the collateral, current obligations, and mortgage-related obligations.



So the two acts particularly and specifically complained of in this complaint have been determined by the Federal Reserve Board to be unfair or deceptive acts or practices. Congress has determined that these rules are equivalent to Federal Trade Commission rules promulgated under 15 U.S.C. § 57a, which are in turn, enforceable under 15 U.S.C. § 45(a)(1). The complaint clearly states a claim under state law for an unfair or deceptive act or practice.
From: HASKINS v. COUNTRYWIDE HOME LOANS, INC., 2009 U.S. Dist. Ct. Motions 517873 

The BORDENS' have a valid claim of Intentional Infliction of Emotional Distress against the DEFENDANTS because of the DEFENDANTS' harassing conduct and the physical harm caused to the BORDENS

14. The actions of SAXON during its servicing of the loan have resulted in the intentional infliction of emotional distress. The DEFENDANTS argue that the BORDENS' claim of intentional infliction of emotional distress should be dismissed because the allegations are contradicted by the evidence, and that SAXON's conduct was not outrageous, nor exceeded the bounds of decency and is not to be tolerated.

15. This is patently incorrect and is a genuine issue of disputed material facts.

16. According to case law and the Restatement of Torts (Second), generally, liability in a claim of intentional infliction of emotional distress is found when the recitation [*6]  of the facts to an average member of the community would create resentment against the actor, and cause that person to exclaim, "Outrageous!" Metropolitan Life Ins. Co. v. McCarson, 467 So.2d 277, 278-79 (quoting Restatement of Torts (Second) § 46 (1965)) (Fla.1985).

17. The DEFENDANTS' actions rise to this requisite level of outrage which would incite the average person in society, and resulted in physical and mental harm to WILLIAM and MAROLIE BORDEN. The DEFENDANTS' outrageous actions include harassing and consistent phone calls to the BORDENS regarding their loan, and trespass upon their property.

18. The harm caused by SAXON is supported by the evidence. As a result of the actions of the DEFENDANTS, WILLIAM BORDEN suffered what he believed to be a heart attack, was rushed to the hospital in fear for his life, and required immediate medical attention for the severe chest pains brought on by the outrageous conduct of SAXON due to the stress of the harassment he and his wife received from SAXON.
BORDEN v. SAXON MORTG. SERVS., 2008 U.S. Dist. Ct. Motions 61851 

15. The BORDENS' Fraud claim is not based on mere opinions but on intentional misrepresentations, and the fraud against the BORDENS is imputed to the DEFENDANTS [*7] 

19. The DEFENDANTS suggest that the BORDENS' fraud claim centers around statements that were nothing more than opinions, and cite Thompson v. Bank of New York, 862 So. 2d. 768 (Fla. 4th DCA 2003), to suggest that mere statements of opinion do not rise to the level of fraud. However, the fraud alleged by the BORDENS does not merely center around a single opinion of a mortgage broker. Instead, the BORDENS' fraud claim is centered around a series of intentional misrepresentations made for the purpose of inducing the BORDENS to accept a loan that they could not afford. The BORDENS have stated that the deceptive acts included the following: (1) the interest rate would be 8.5%; (2) the loan would be good for the BORDENS; (3) the BORDENS' would be able to pay off the loan; and (4) the BORDENS would be able to refinance the loan.

20. "The knowledge, by the maker of the representation, of its falsity, or, in technical phrase, the scienter, can be established by either one of the three following phases of proof: (1) that the representation was made with actual knowledge of its falsity; (2) without knowledge either of its truth or falsity; (3) under circumstances in which the [*8]  person making it ought to have known, if he did not know, of its falsity." Parker v. State of Florida Bd. of Regents ex rel. Florida State University, 724 So.2d 163, 168 (Fla. App. 1 Dist., 1998).

21. PIONEER, as agent for the lender, had a superior knowledge of the subject matter of the loan, and the BORDENS trusted PIONEER'S statements based on this superior knowledge. Each of the above statements by PIONEER have since proven to be untrue. The loan the BORDENS received had an interest rate of 9.6%. The loan amount was based on a tainted and inflated appraisal. And the loan resulted in a debt to income ratio of over 100%. These statements were knowingly and intentionally made to deceive and defraud the BORDENS. As a result of these intentional misrepresentations, the BORDENS have been damaged.

22. At the loan closing, PIONEER, the lender's agent, rushed the BORDENS through the closing process so as to conceal PIONEER's fraudulent acts. As a result, the BORDENS were unable to read and examine the documents, but trusted that PIONEER was acting within its fiduciary duty to the BORDENS. "Concealment implies knowledge." Nehme v. Smithkline Beecham Clinical Laboratories, Inc., 863 So.2d 201 [*9]  (Fla., 2003). "Under the doctrine of noscitur a sociis (a word is known by the company it keeps), one examines the other words used within a string of concepts to derive the legislature's overall intent." See Cepcot Corp. v. Dept. of Bus. & Prof'l Reg., 658 So. 2d 1092, 1095 (Fla. 2d DCA 1995); Carraway v. Armour & Co., 156 So. 2d 494 (Fla. 1963). "Generally the fraud must be of such a nature as to constitute active concealment to prevent inquiry or elude investigation or to mislead a person who could claim a cause of action." Nehme v. Smithkline Beecham Clinical Laboratories, Inc., 863 So.2d 201 (Fla., 2003). This applies here as PIONEER rushed the closing to prevent inquiry and elude investigation, and to mislead a person who could claim a cause of action.

23. The DEFENDANTS argue that the BORDENS should take personal responsibility for the subject transaction, yet suggest at the same time that the DEFENDANTS should not be held responsible for any of their actions pertaining to the loan.

24. The DEFENDANTS also suggest that they were not active participants in any fraud against the BORDENS. However, by participating in the [*10]  servicing and administration of the BORDENS' loan, the DEFENDANTS became active accomplices in the fraud committed against the BORDENS.

25. The discrepancies identified by the BORDENS were apparent on the face of the loan documents and should also have been identifiable to and identified by the DEFENDANTS. The DEFENDANTS' failure to investigate these discrepancies before servicing and acquiring the loan make them complicit in the fraud.

26. The DEFENDANTS became accomplices to the fraud by turning a blind eye to the discrepancies that should have led to further investigation on their part. "If a man, suspicious of the truth, turns a blind eye to it, and refrains from inquiry-so that he should not know it for certain-then he is to be regarded as knowing the truth." Proprietors Ins. Co. v. Siegel, 410 So.2d 993, 997 (Fla. App. 3 Dist., 1982). Turning a blind eye to obvious discrepancies by someone with superior knowledge of the industry laws and regulations, such as the DEFENDANTS, makes them complicit actors in the fraud perpetrated against the BORDENS.

27. Furthermore, F.S. § 692.01 provides that

16. "...any corporation may execute instruments . . . mortgaging,  [*11]  or affecting any interest in its land by instruments sealed with the common or corporate seal and signed in its name by its president or any vice president or chief executive officer... Assignments, satisfactions, or partial releases of mortgages and acquaintances for debts may be similarly executed by any corporate officer ... and an instrument so executed shall be valid whether or not the officer signing for the corporation was authorized to do so by the board of directors, in the absence of fraud in the transaction by the person receiving it."



28. This means that in the absence of fraud in the transaction by the person receiving an assignment of a mortgage, the assignment is valid. Because there is fraud, the DEFENDANTS were complicit in the fraud and failed to investigate the discrepancies that were apparent on their face, the assignment of the BORDENS' loan is void, and their actions as servicer and trustee of the BORDENS' loan are imputedly fraudulent.

29. Therefore, the BORDENS have a valid claim of fraud against the DEFENDANTS.
BORDEN v. SAXON MORTG. SERVS., 2008 U.S. Dist. Ct. Motions 61851 

The BORDENS' claim for conspiracy to defraud should not be dismissed because the DEFENDANTS were complicit actors in a wholesale scheme  [*12]  to defraud borrowers

30. The DEFENDANTS participated in a full-scale venture to induce homeowners, such as the BORDENS, to borrow funds at exaggerated rates and with negative terms by servicing and acting as trustees for the mortgages from lending institutions such as MASTER.

31. The DEFENDANTS would argue that because they turned a blind eye to the actions of these companies, and that they are merely servicers and trustees of mortgages, that they bear no responsibility to the homeowners, and should only reap the benefits from the mortgages that they maintain.

32. However, the DEFENDANTS can not be allowed to simply turn a blind eye to fraudulent and deceptive acts and assume the benefits of mortgages that were created on the basis of fraud, without being subject to any recourse from homeowners.

33. The DEFENDANTS became accomplices to the conspiracy to commit fraud by turning a blind eye to the wholesale fraudulent acts committed by MASTER, DEUTSCHE's agent as the originating lender, which should have led to further investigation on DEUTSCHE's part.

34. Whether the DEFENDANTS should be held liable for this willful or intentional blindness is a genuine dispute to an issue [*13]  of material fact and therefore summary judgment is improper.
BORDEN v. SAXON MORTG. SERVS., 2008 U.S. Dist. Ct. Motions 61851 

Securities – HORVATH v. BANK OF NEW YORK, 2009 U.S. Dist. Ct. Motions 713217

17. Count I also more than adequately states a claim for relief as a matter of law. In the First Amended Complaint, Plaintiff claims that he is entitled to declaratory relief because none of the Defendants qualify as the lender. Throughout the Complaint, Plaintiff also states that as a matter of law, pursuant to Rule 17 of the Federal Rules of Civil Procedure, Defendants have not established that they are the true party in interest and as such have not satisfactorily established that they are the "Lender" as required by the deed of trust.

Additionally, Defendants properly quote but inadequately interpret the provisions of Virginia's foreclosure statute which states:

18. "The party secured by the deed of trust, or the holders of greater than fifty percent of the monetary obligations secured thereby, shall have the right and power to appoint a substitute trustee or trustees for any reason and, regardless of whether such right and power is expressly granted in such deed of trust, by executing and acknowledging an instrument designating and appointing a substitute. . . . [T]he substitute trustee or trustees named therein shall be vested [*12]  with all the powers, rights, authority and duties vested in the trustee or trustees in the original deed of trust.


 
Va. Code § 55-59(9). Thus, under Virginia law, anyone having greater than fifty percent ownership has the right to appoint substitute trustees." But this is exactly the point, at no time have Defendants established that even assuming they are arguendo a proper successor to a putative lender, that they can establish that they can establish ownership of over "fifty percent of the monetary obligations secured thereby..." in an environment where Defendants themselves do not know who the investors purchasing any interest in a securitized mortgage pool are.

While Defendants properly rely on Virginia Supreme Court decisions regarding double recovery in a securitized mortgage notes environment Nizan v. Wells Fargo Bank Minnesota Nat'l Ass'n, 274 Va. 481 (2007), Defendants fail to grasp the significance of Nizan and improperly interpret its holding. Nizan v. Wells Fargo Bank Minnesota Nat'l Ass'n, much like the United States Supreme Court case Summers v. Earth Institute specifically stand for the proposition that Plaintiff's claims [*13]  are not conclusory, but plausible given Defendants own SEC filings, resulting in double or triple recovery on the same promissory notes which is not allowed by either state or federal supreme court case law and precedent. As such, Plaintiff's claims should not and must not be dismissed. Doing so at this stage of the proceedings would certainly pit the inapplicable provisions of Twombly and Iqbal, with the on point standing pronouncements and requirements of Nizan and Summers.

For all of the foregoing reasons, Count I must not be dismissed. Declaratory relief is appropriate as the Complaint was filed prior to any foreclosure taking place, and in the non-judicial environment of Virginia, an adequate legal and/or equitable remedy has not been available to Plaintiff.

Demand for Injunctive Relief is Sufficient

Defendants properly state the standard for the injunctive relief required by Plaintiff. Under Count I, Plaintiff demands injunctive relief or a temporary restraining order preventing any unlawful detainer action. Injunctive relief "is an extraordinary remedy afforded prior to trial at the discretion of the district court." The Real Truth About Obama, Inc. v. Federal Election Comm., No. 08-1977, 2009 U.S.App. LEXIS 17437 [*14]  *5 (4th Cir. Aug. 5, 2009). Pursuant to the Supreme Court's ruling in Winter v. Natural Resources Defense Council, Inc., 129 S.Ct. 365 (2008), the movant must demonstrate by a "clear showing" that (1) she is likely to succeed on the merits of her claim; (2) she is likely to suffer irreparable harm in the absence of preliminary relief; (3) the balance of equities tips in her favor; and (4) that an injunction is in the public interest. Real Truth, supra at *5-11.

Based on Nizan and Summers alone, Plaintiff is likely to succeed as a proper accounting will demonstrate the amounts of the payouts that the trust has received in ins credit enhancements provisions. Further, until this litigation is finalized, Plaintiff will suffer irreparable harm in the loss of his home in the absence of the relief requested. The balance of equities tip in his favor and an injunction is very much in the public interest in an environment where the Defendants themselves created the predatory lending environment that they are now exploiting with their foreclosures.
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Section 12 of the Securities Act of 1933, 15 U.S.C.S. § 771, creates a remedy against any person (1) who offers or sells a security in violation of § 5 of the Securities Act of 1933 (that is, sells a security that should have been registered but was not) or (2) who offers or sells a security by means of a prospectus or oral communication, which includes an untrue statement of a material fact. A person who violates § 771 shall be liable to the person purchasing such security from him under a rescissionary standard. Although § 771 reaches "sellers" who do not stand in a relation of privity to the purchaser, it does not reach persons such as attorneys who facilitated the sale but were not statutory "sellers". 

Ackerman v. Schwartz, 947 F.2d 841

Attorney Must Make Inquiry  

ABA Formal Opinion 346 provides in part: 

"Where essential underlying information, such as an appraisal or financial projection, makes little common sense, or where the reputation or expertise of the person who has prepared the appraisal or projection is dubious, further inquiry clearly is required. Indeed, failure to make further inquiry may result in a false opinion [which violates the disciplinary standards]." 

Summing up, Formal Opinion 346 states that a lawyer must "make inquiry as to the relevant facts and, consistent with the standards developed in ABA Formal Opinion 335, be satisfied that the material facts are accurately and completely stated in the offering materials, and that the representations as to intended future activities are clearly identified, reasonable and complete."

The district court characterized the investors' claim under § 10(b) and Rule 10b-5 as another species of vicarious liability. Several of our opinions say that 
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 HYPERLINK "https://www.lexis.com/research/retrieve?_m=cf813b28dbc4a5313644fde1f4fdd959&csvc=le&cform=byCitation&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVtb-zSkAW&_md5=0886ed5c016ff8ceb5f5fb59bc7d12b4" \l "clscc5" \t "_self" to be liable [**12]  as an aider or abettor under the '34 Act, the defendant must act with the mental state required for primary liability, must violate  [*846]  a duty to investors established by state law, and also must perform acts that promote the underlying scheme. E.g., Barker v. Henderson, Franklin, Starnes & Holt, 797 F.2d 490, 495-97 (7th Cir. 1986); LHLC Corp. v. Cluett, Peabody & Co., 842 F.2d 928, 932-33 (7th Cir. 1988); Schlifke, 866 F.2d at 946-48. The district court concluded that Schwartz lacked the necessary mental state--not so much because a jury would be bound to conclude that Schwartz was negligent rather than reckless, but because Schwartz's duty ran only to the promoters, to whom the letter was addressed. As the promoters knew the truth, the representations in the letter could not deceive them. 
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 HYPERLINK "https://www.lexis.com/research/retrieve?_m=cf813b28dbc4a5313644fde1f4fdd959&csvc=le&cform=byCitation&_fmtstr=FULL&docnum=1&_startdoc=1&wchp=dGLzVtb-zSkAW&_md5=0886ed5c016ff8ceb5f5fb59bc7d12b4" \l "clscc6" \t "_self" 
"That which might be grossly reckless in a letter destined for investors . . . might be nothing more than negligence in a letter destined only for the client." 733 F. Supp. at 1250. In the end, the court held, "the investors have proceeded no further than did the plaintiffs in Barker. They have presented nothing to support [**13]  the inference that Mr. Schwartz or his firm knew, when they issued the opinion letter, of a strong likelihood that MEL, Leibowitz, or Van Waeyenberghe would distribute the letter to potential investors." Id. at 1251.
Ackerman v. Schwartz, 947 F.2d 841, 844
Plaine v. McCabe, 797 F.2d 713  We review de novo a motion to dismiss under 12(b)(6). Guillory v. County of Orange, 731 F.2d 1379, 1381 (9th Cir. 1984).  [*723]  All the allegations of material fact are taken as true and construed in the light most favorable to the non-moving party. North Star International v. Arizona Corporation Commission, 720 F.2d 578, 580 (9th Cir. 1983).  [**31]  To dismiss, it must appear to a certainty that the plaintiff would not be entitled to relief under any set of facts that could be proved. Halet v. Wend Investment Co., 672 F.2d 1305, 1309 (9th Cir. 1982).

Plaine v. McCabe, 797 F.2d 713
 
Beck v. Prupis, 120 S. Ct. 1608 vicarious liability --supreme
By the time of RICO's enactment in 1970, it was widely accepted that a plaintiff could bring suit for civil conspiracy only if he had been injured by an act that was itself tortious. See, e.g., 4 Restatement (Second) of Torts § 876, Comment b (1977) ("The mere common plan, design or even express agreement is not enough for liability in itself, and there must be acts of a tortious character in carrying it into execution"); W. Prosser, Law of Torts § 46, p. 293 (4th ed. 1971) ("It is only where means are employed, or purposes are accomplished, which are themselves tortious, that the conspirators who have not acted but have promoted the act will be held liable" (footnotes omitted)); Satin v. Satin, 69 A.D.2d 761, 762, 414 N.Y.S.2d 570, (1979) (Memorandum Decision) ("There is no tort of civil conspiracy in and of itself. There must first be pleaded specific wrongful acts which might constitute  [*502]  an independent tort"); Cohen v. Bowdoin, 288 A.2d 106, 110 (Me. 1972) ("'Conspiracy' fails as the basis for the imposition of civil liability absent the actual commission of some independently recognized tort; and when such separate tort has been committed, it is that tort, and not the fact of combination, which is the foundation of the civil liability"); Earp v. Detroit, 16 Mich. App. 271, 275, 167 N.W.2d 841, 845 (1969) ("Recovery may be had from parties on the theory of concerted action as long as the elements of the separate and actionable tort are properly proved"); Mills v. Hansell, 378 F.2d 53, (CA5 1967) (per curiam) (affirming dismissal of conspiracy to defraud claim because no defendant committed an actionable tort); J. & C. Ornamental Iron Co. v. Watkins, 114 Ga. App. 688, 691, 152 S.E.2d 613, 615 (1966) ("[The plaintiff] must allege all the elements of a cause of action for the tort the same as would be required if there were no allegation of a conspiracy"); Lesperance v. North American Aviation, Inc., 217 Cal. App. 2d 336, 345 31 Cal. Rptr. 873, 878 (1963) ("Conspiracy cannot be made the subject of a civil action unless something is done which without the conspiracy would give a right of action" (internal quotation marks omitted)); Middlesex Concrete Products & Excavating Corp. v. Carteret Indus. Assn., 37 N.J. 507, 516, 181 A.2d 774, 779 (1962) ("[A] conspiracy cannot be made the subject of a civil action unless something has been done which, absent the conspiracy, [***570]  would give a right of action"); Chapman v. Pollock, 148 F. Supp. 769, 772 (WD Mo. 1957) (holding that a plaintiff who charged the defendants with "conspiring to perpetrate an unlawful purpose" could not recover because the defendants committed no unlawful act); Olmsted, Inc., v. Maryland Casualty Co., 218 Iowa 997, 998, 253 N.W. 804 (1934) ("[A] conspiracy cannot be the subject of a civil action unless something is done pursuant to it which, without the conspiracy, would give a right of action"); Adler v. Fenton, 65 U.S. 407, 24 HOW 407, 410, 16 L. Ed. 696 (1861) ("The act must be tortious, and there must be consequent damage"). 

 [*503]   [**1615]  Consistent with this principle, it was sometimes said that a conspiracy claim was not an independent cause of action, but was only the mechanism for subjecting co-conspirators to liability when one of their member committed a tortious act. Royster v. Baker, 365 S.W.2d 496, 499, 500 (Mo. 1963) ("An alleged conspiracy by or agreement between the defendants is not of itself actionable. Some wrongful act to the plaintiff 's damage must have been done by one or more of the defendants, and the fact of a conspiracy merely bears on the liability of the various defendants as joint tort-feasors"). See Halberstam v. Welch, 227 U.S. App. D.C. 167, 705 F.2d 472, 479 (CADC 1983) ("Since liability for civil conspiracy depends on performance of some underlying tortious act, the conspiracy is not independently actionable; rather, it is a means for establishing vicarious liability for the underlying tort"). 7 Beck v. Prupis, 120 S. Ct. 1608

