STATEOF SOUTH CAROLINA

)    
IN THE COURT OF COMMON PLEAS

COUNTY OF GREENVILLE

)








)

The Bank of New York Mellon, as Successor)

CIVIL ACTION N0.: 

Trustee under NovaStar Mortgage Funding
)

2009-CP-23-10135
Trust, Series 2005-1



)




Plaintiff,

)


vs.




)







)

Patricia Howell, et al.,



)



Defendants


)

____________________________________)

ANSWER AND COUNTERCLAIM
OF PATRICIA HOWELL

 
Comes now Patricia Howell, a Defendant herein, and answers the allegations of Plaintiff’s Amended Complaint by reference to the numbered paragraphs thereof as follows:

1. Answering paragraph 1 of the Complaint, Defendant is without sufficient information to admit or deny.

2. Answering paragraph 2 of the Complaint, Defendant denies that Plaintiff the Bank of New York Mellon is the owner and holder of the note and mortgage.

3. Answering paragraph 3 of the Complaint, Defendant admits that Patricia Howell has an interest in the property that is subject to this action.

4. Answering paragraph 4 of the Complaint, Defendant is without sufficient information to admit or deny.
5. Answering paragraph 5 of the Complaint, Defendant admits that Patricia Howell is not in the military service.
6. Answering paragraph 6 of the Complaint, Defendant denies.
7. Answering paragraph 7 of the Complaint, Defendant denies.
8. Answering paragraph 8 of the Complaint, Defendant admits that a certain mortgage is recorded in book 4315 at page 1015.  
a. Defendant denies that said photocopy of a mortgage imposes a liability against her toward Plaintiff.  
b. Defendant denies that Plaintiff is a party to said Mortgage.  
c. Defendant denies the existence of any admissible evidence to show that Plaintiff acquired any rights under said Mortgage.  
d. Defendant denies that said photocopy of a Mortgage entitles Plaintiff to any rights against her or her Property.
9. Answering paragraph 9 of the Complaint, Defendant denies.
10. Answering paragraph 10 of the Complaint, Defendant is without sufficient information to admit or deny.

11. Answering paragraph 11 of the Complaint, Defendant is without sufficient information to admit or deny.

12. Answering paragraph 12 of the Complaint, Defendant is without sufficient information to admit or deny.

13. Answering paragraph 13 of the Complaint, Defendant denies.

14. Answering paragraph 14 of the Complaint, Defendant denies.

15. Answering paragraph 15 of the Complaint, Defendant is without sufficient information to admit or deny.

16. Answering paragraph 16 of the Complaint, Defendant is without sufficient information to admit or deny.

17. Answering paragraph 17 of the Complaint, Defendant is without sufficient information to admit or deny.

AFFIRMATIVE DEFENSES

18. Defendant affirmatively alleges that she has not yet had a reasonable opportunity to complete discovery and that facts hereinafter may be discovered that may substantiate other affirmative defenses not listed below.   By this Answer to Plaintiff’s Complaint, Defendant waives no affirmative defenses and reserves her right to amend her Answer to insert subsequently discovered affirmative defenses.
First Affirmative Defense – Failure to State a Cause of Action
19. Plaintiff’s Complaint and Amended Complaint fail to state sufficient facts to support all essential elements of a cause of action. 
a. Plaintiff is not the real party in interest. 
b. Plaintiff failed to join a party under Rule 19. 
c. Plaintiff is not a holder in due course of the Note and the Mortgage.
 
d. Plaintiff, as a Trustee, has “no duty” to see to the payment or discharge of any lien.
  
e. Plaintiff, as a Trustee lacks authority to “commence foreclosure proceedings.”
   
f. MERS “does not have any beneficial interest in the mortgage loan.”
 
g. The Assignment of Mortgage from MERS to Plaintiff did not convey to Plaintiff any beneficial interest. 
h. The Note and Mortgage are not indorsed to Plaintiff on "a paper affixed to the instrument."
  
i. The allegations of Plaintiff’s complaint are not factually sufficient under Rule 8, SCRCP.  
j. The damages for which the Plaintiff seeks recovery are not specifically ascertained in the Amended Complaint.  
k. This Defendant is not liable to Plaintiff for any debt.
Second Affirmative Defense – Assumption of Risk
20. Plaintiff knew or should have known of the inherent financial risk involved when it allegedly acquired the Mortgage knowing in advance of the alleged default.  
21. Plaintiff voluntarily waived the right to sue for damages, if any.

Third Affirmative Defense – Comparative Negligence
22. The Plaintiff’s own wrong in allegedly acquiring the Mortgage knowing in advance of the alleged default  is the proximate cause of its own injury, if any, and is barred from recovering.
Fourth Affirmative Defense – Consent
23. Plaintiff knowingly and intelligently consented to allegedly acquiring a Mortgage that it knew was alleged to be in default.
Fifth Affirmative Defense – Contributory Negligence
24. Plaintiff negligently contributed to the event giving rise to Plaintiff’s claim by acquiring a Mortgage that it knew was alleged to be in default.

Sixth Affirmative Defense – Estoppel
25. Plaintiff is leading Defendant and the Court to believe that it has the right to foreclose, while the terms of the Trust documents to which Plaintiff is an unverified Substitute Trustee does not grant the Trustee the authority to foreclose. 
Seventh Affirmative Defense – Failure of Consideration
26. Plaintiff did not prove that it paid a lawful and valuable consideration for the Mortgage or the Note.
27. Plaintiff did not even claim to have paid anything for the Note
Eighth Affirmative Defense – Failure to Demand
28. The Plaintiff does not demand a deficiency judgment and did not demand a specific amount of damages.

Ninth Affirmative Defense – Failure to Join an Indispensable Party
29. Plaintiff failed to include all indispensable parties, and its lawsuit could result in an injustice against Defendant.
Tenth Affirmative Defense – Fraud
30. Plaintiff’s claim to be “the owner and holder of the note and mortgage” is a false claim.
31. Plaintiff is not the real party in interest.  
32. Plaintiff lacks standing to foreclose.  
33. Plaintiff did not incur any damages from its own assets and did not loan this Defendant any money.  
34. Plaintiff is seeking to fraudulently convert title to property without any admissible evidence to show its entitlement to any interest in said property.   
35. Plaintiff is acting in violation of the Fair Debt Collection Practices Act (FDCPA) by seeking to collect on an alleged debt which Plaintiff NEVER verified – although this Defendant disputed the debt and made a timely request for validation and verification pursuant to the FDCPA.  
36. Plaintiff is attempting to deprive Defendant of rights under the color of law.  
37. Plaintiff is engaged in an attempt of fraudulent conversion of property.

Eleventh Affirmative Defense – Illegality
38. Plaintiff’s attempt to foreclose the Mortgage, a Security Instrument, by merely using a photocopy of said instrument to claim rights to it is in violation of  the Uniform Commercial Code and 18 U.S.C. 474.  
39. Plaintiff is also acting in violation of the Fair Debt Collection Practices Act (FDCPA) by seeking to collect on an alleged debt which Plaintiff NEVER verified – although this Defendant disputed the debt and made a timely request for validation and verification pursuant to the FDCPA.

Twelfth Affirmative Defense – Injury by Fellow Servant
40. The Mortgage was allegedly transferred or conveyed from one corporate entity (MERS) to another (Bank of New York Mellon), while both entities knew of the alleged default prior to the alleged transfer.  
41. This Defendant did not contribute in any way to the injury, if any, caused to Plaintiff Bank of New York Mellon.
Thirteenth Affirmative Defense – Insufficiency of Process
42. Pursuant to Rule 3(a), SCRCP:  “A civil action is commenced when the summons and complaint are filed.”  In this case, the summons and complaint were filed on November 30, 2009 prior to the Assignment of Mortgage and without Plaintiff being an owner and holder of the note and mortgage.
Fourteenth Affirmative Defense – Sham

43. When Plaintiff filed the summons and complaint on November 30, 2009, it alleged material facts (such as Plaintiff’s claims to be an owner and holder of the note and mortgage) that Plaintiff knew were false at the time the lawsuit was filed.  
44. Plaintiff is also seeking to collect on a debt that it never verified, and while it never loaned this Defendant a single penny.
Fifteenth Affirmative Defense – Statute of Frauds

45. Plaintiff is barred from suing on the Note and Mortgage when it is not a party to either the Note or the Mortgage and when it lacks a valid assignment or conveyance to both the Note and Mortgage.
Sixteenth Affirmative Defense – Unclean Hands
46. Plaintiff has not acted in good faith.  
47. It initiated a lawsuit without being a party in interest.  
48. Plaintiff had no ownership to the Note and Mortgage at the time it filed its lawsuit.
49. Plaintiff, allegedly acting as a trustee, is not authorized by the terms of the trust to initiate a foreclosure proceeding.  
50. Plaintiff is seeking to convert title to property without providing a single admissible evidence to show its entitlement to any money or property. Plaintiff is engaged in an attempt of fraudulent conversion of property.  
51. Plaintiff brought its action in bad faith, especially since the administrative process was not completed.
Seventeenth Affirmative Defense – Lack of Jurisdiction over Subject Matter
52. Plaintiff failed to affirmatively plead any jurisdiction.  
53. Plaintiff failed to prove through admissible evidence that this Defendant owes it any amount of money.  
54. The jurisdictional amount is lacking because Plaintiff did not validate any amount of debt. 
55. Plaintiff is not a real party in interest.  
56. There is no contract between Plaintiff and this Defendant.  
57. Plaintiff’s Complaint did not state a cognizable cause of action.  
58. The rules of the Court were not complied with.  
59. Plaintiff filed its summons prior to the alleged Assignment of the Mortgage and without Plaintiff being an owner and holder of the note.  
60. Also this Court lacks subject matter jurisdiction due to;

a. violations of due process, 
b. lack of proper notices, and 
c. Plaintiff’s fraud upon the court.

61. Plaintiff lacks standing or entitlement to foreclose.

62. There is no allegation in Plaintiff’s Amended Complaint of any title to, or any interest in, the property subject to this litigation.

63. Plaintiff did not loan or risk any of its own assets, and no prima facie injury was suffered by Plaintiff.

64. Plaintiff is in violation of its corporate charter, prospectus, and the terms of its SEC filings.  

65. Plaintiff’s action is ultra vires and void.

66. Plaintiff did not cite a legal duty owed by Defendant to Plaintiff and the statutory basis for that duty.

67. The Rules of Civil Procedure, as well as much case law, requires the Plaintiff to attach all necessary documents to the Complaint.  
68. Plaintiff failed to attach the original or certified copies of the Note, the Mortgage, or any Assignment to its Complaint or Amended Complaint.
69. Plaintiff failed to join indispensable parties.

70. Plaintiff failed to disclose all facts that are material to the action.

71. Plaintiff’s Amended complaint does not specify state exactly how much money is allegedly owed and how that amount was determined.

Eighteenth Affirmative Defense – No Prior Course of Dealing
72. There was NO prior course of dealing between Defendant Howell and Plaintiff Bank of New York Mellon.
Nineteenth Affirmative Defense – Release
73. The alleged Servicer Saxon Mortgage Services, Inc. failed to validate the debt prior to this lawsuit by the Bank of New York Mellon.  
74. The Plaintiff failed to validate the debt during this lawsuit.  
75. This Defendant has been released from any obligation on the Mortgage due to the failure of verification and validation of debt.  
76. This Defendant has also been released from any obligation on the Mortgage due to the failure of verification and validation as to the identity of the real party in interest or owner of the note and mortgage.
Twentieth Affirmative Defense – Unconscionability
77. No lawful consideration was given by Plaintiff in exchange for the “Promissory Note” and the “Mortgage.”  
78. Neither the Note nor the Mortgage contain any provision which proves that Plaintiff or Lender promised to provide or actually provided any money to Howell. 
79. These contracts are unilaterally executory promises and contain illusory promises.
80. Howell was not afforded the opportunity to negotiate terms of the Note or the Mortgage.

Twenty First Affirmative Defense – Lack of Proper Notices
81. The Notice of Default has not been given by “Lender” Novastar Mortgage, Inc. as defined in the Mortgage. 
82. Nothing in the Note and Mortgage indicates that the identity of “Lender” would change with the sale and transfer of the Note or Mortgage.

83. The Notice of Acceleration has not been given by “Lender” as the term “Lender” is defined under the term of the Mortgage.

Twenty Second Affirmative Defense

84. At all times concerned, Howell acted in good faith and in a reasonable manner.
85. This Defendant hereby invokes all affirmative defenses applicable in the defense of claims asserted by Plaintiffs herein, including all defenses incorporated in Rules 8 and 12 of the South Carolina Rules of Civil Procedure and all other matters constituting an avoidance or affirmative defenses contemplated by such Rules.
COUNTERCLAIM

This Defendant denies that Plaintiff is entitled to any relief sought by its Complaint or Amended Complaint.

Respectfully Submitted,

__________________________



_______________________

Patricia Howell





Date

202 Lindseybrook Trail

Mauldin, South Carolina 29662

CERTIFICATE OF SERVICE

IT IS HEREBY CERTIFIED that a true and correct copy of the foregoing document, along with the attached Proposed Order, have been served upon the following via the U.S. postal service, postage pre=paid on or about ___________________:

Joseph T. Merli, Esq.

Finkel Law Firm, LLC

P. O. Box 71727

North Charleston, SC 29415

(843) 577-5460








________________________________








Lindsey Howell

� Section 36-3-302


� Defendant’s Exhibit C, Pooling and Servicing Agreement, Page 63


� The Prospectus, pages 9 and 34


� FORM 424B5, pages S-15 and S-16


� Section § 36-3-204 and Section § 36-1-201





