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Motion to Disqualify
Now comes Randall Kelton, defendant in the above numbered cause and moves for the disqualification of Judge Craig Fletcher for cause shown, prior to trial, filed a motion:
Judge Fletcher Illegally Denied Motion to Disqualify Self
Defendant, prior to trial, filed a motion to disqualify Judge Craig Fletcher. Judge Fletcher forwarded the motion to the head administrative judge of the district, Judge John Ovard.  Judge Ovard, acting in his capacity of an administrative judge, decided to treat the Motion to Disqualify for cause as a Motion to Recuse, then Judge Ovard dismissed the motion because it was not verified.  

Even if Judge Ovard had not been an administrative judge with no judicial authority, he would still have no power to dismiss the motion, but rather, had a duty to notify defendant of the need for verification and give defendant opportunity to correct the error.

In this particular instance there was no error, as the Motion to Disqualify as originally filed did not require verification.

Defendant subsequently filed a second copy of the Motion To Disqualify which was verified. Judge Fletcher denied the second motion claiming that defendant’s motion had already been denied.

Judge Fletcher’s act had the effect of denying defendant in the right to a fair jurist in the first instance, thereby, subjecting defendant to the denial of the due course of the laws. Judge Fletcher’s act had the further effect of violating Texas Penal Code (TxPC) Section 39.02. Judge Fletcher had no power to rule on a motion to disqualify himself.

SHOWING OF EXTREME PREJUDICE
At trial Judge Fletcher demonstrated extreme prejudice by overruling  every single objection by defendant, even going so far as to hold defendant in contempt of court to prevent defendant from lodging objections so that defendant would be prevented from preserving errors for appeal.
Judge Fletcher sustained every single objection by the prosecuting attorney and prevented defendant from registering defendants exception to the courts ruling, again, to prevent defendant from preserving errors for appeal.

JUDGE MISSTATED LAW TO JURY
During the trial Judge Fletcher told the jury there was no law giving a citizen the right to file criminal complaints with the grand jury. Court watchers, after the trial, polled the jurors and the jurors stated that the statement of law by Judge Fletcher was a factor in their decision.
Judge Fletcher’s statement of law was patently false on two counts.

First, there is such a Law. TxCCP Article 20.09 makes it a duty of the grand jury to investigate into all criminal allegations that come of their own knowledge, or come to their knowledge by way of the prosecuting attorney or any credible person. In order to give full force and effect to the law, credible persons must be allowed to bring evidence of criminal wrong doing to the attention of the grand jury.  

Second, the statement of law by Judge Fletcher was false by omission. What Judge Fletcher omitted was that a citizen does not need to be permitted to do anything unless there is some law that would otherwise prohibit the doing of the thing. The rights of the citizens are inherent and a citizen may do anything they are not specifically prohibited from doing by Law.
There is no law, rule, or regulation preventing a citizen from talking to a grand jury member or the grand jury in bank except when the grand jury is meeting in session, unless invited to speak by the grand jury at that time.  

Therefore, the proactive statement of law by Judge Fletcher was patently untrue and misleading. The statement had the effect of denying defendant a fair trial before an impartial jury. Said act had the further effect of violating TxPC Section 39.03.

DEFENDANT DENIED COUNSEL
On the 14th day of October, 2011, defendant was brought before Judge Fletcher for a hearing on the first of the contempt charges. Defendant was without counsel and being held in jail without Bond, therefore, defendant was unable to seek counsel. Defendant requested the appointment of counsel. Judge Fletcher denied defendant indigence status and refused to appoint counsel. Defendant requested the appointment of counsel and agreed to make arrangements to pay counsel. Judge Fletcher again refused to appoint counsel. Defendant then objected to any proceedings without counsel.
DEFENDANT DENIED BAIL

After the verdict and assessment of punishment on the 28th day of September, 2011, defendant was held without bail until the 14th day of October, 2011, when defendant was brought before the court to answer the above referenced contempt charge. When defendant objected to the hearing without counsel, the court offered to hold a bail hearing if defendant would waive counsel for the purpose of the hearing.
A hearing was held and instead of setting bail Judge Fletcher made an assessment of the amount it appeared defendant could raise in cash then set a fee of double that amount. Judge Fletcher set a cash bond of $5000.00.  

The problem with that is, there is no provision in the Texas Code of Criminal Procedure for assessing a cost instead of bail. The Texas State Constitution specifically protects the right to a reasonable bail bond.  

A bail bond is defined by TxCCP 17.01 as a “written undertaking.” TxCCP Article 17.02 grants defendants the option of posting United States money in lieu of signing a surety, but that is clearly an elected option granted the defendant. The right to bail is Constitutional and the court has no authority to deny it except on cause shown.  In the instant case, the prosecutor requested bail beset. There was no motion to deny defendant bail. The court, capriciously and arbitrarily denied bail to defendant.

Defendant had spent the last year on a personal recognizance bond and had appeared every time he was noticed to do so. Therefore, defendant was denied in a Constitutional right and, thereby, the due course of the laws. The denial of the right of defendant to bail by Judge Fletcher had the effect of violating TxCP 39.03

Conclusion
Judge Fletcher has demonstrated extreme bias and prejudice against defendant and in as much as justice must not only be done, it must manifestly appear to be done, Judge Fletcher, in the interest of justice should be disqualified.
Prayer

Defendant prays of the court an order disqualifying Judge Craig Fletcher, in the instant cause in the alternative.
Defendant prays of the court an order recusing Judge Fletcher.
Defendant further prays of the court an order rendering void all actions of Judge Fletcher in the instant cause.
Respectfully submitted




CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of above and foregoing has been hand delivered to the Counsel for the State herein, on this the 25th day of October, 2011, in accordance with the rules governing same.

_____________________

Randall Kelton
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Date:  _______________

Order 
In the above numbered cause, the request for a 30 day continuance is hereby 

Granted ______  Denied_______.  

IN THE County COURT at law


Cherokee COUNTY, TEXAS





§§§§§§








State of texas


VS


Randall D. Kelton





VERIFICATION


I, Robert James Fox, do swear and affirm that all statements made herein are true and accurate, in all respects.


SWORN TO AND SUBSCRIBED BEFORE ME, __________________, on the ______ day of _________, 2011, which witnesses my hand and seal of office.


_________________________________








______________________


Randall D. Kelton


PO Box 1


Boyd, TX 76023


512-515-1565





IN THE County COURT at law


Cherokee COUNTY, TEXAS





§§§§§§








State of texas


VS


Randall D. Kelton








Motion to Disqualify

 1 of 5
Motion to Disqualify

  2 of 5

