Notice and demand


Cause No.  50481
 







Date:  _______________

NOTICE and demand 

NOW COMES Randall Kelton, hereinafter referred to as “Defendant” in the above numbered cause and notices the court as follows:  

all rights reserved

law accepted as well constructed

There are those who would come before the courts and object to the law in general.  Affiant makes no such objection.  It is the sincere belief that the law is very well constructed and a high achievement by merely mortal men, and women of course.  Affiant herein accepts the corpus juris in para materia.  Sharp practicing prosecutors and unscrupulous attorneys would have it that they can slice and select statutes and stipulations in isolation at will and foster corrupted considerations and deliberate distortions of the body of law.  

By this document, affiant moves the court to perform it’s sworn ministerial duty to properly apply the law as it comes to the court to the facts developed in the case.  

Rights not waived by trickery or chicanery 

Prosecutors seem to assume they may lie to an deceive the court, by producing false and deliberately misleading testimony in order to secure a conviction contrary to the real evidence.  The courts seem to have taken the position that, simply because the prosecutor cannot be sued for malpractice that the practice is becomes somehow less scurrilous.  Article 2.01 and 2.03 Texas Code of Criminal Procedure specifically direct the prosecutor to act justly toward his prosecutions to insure justice for both the court and the accused.  The fact that he cannot be sued for his improper conduct does not change the fact that such conduct as described above denies the accused in the right to due process and is, thereby, a clear and direct violation of Section 39.03 Texas Penal Code.  

Affiant reminds the court of it’s duty, not only as a judge, but also as a magistrate such that, if in the process of a judicial proceeding the judge observes an act which is designated a crime in the State of Texas, the judge must act in accordance with his sworn oath and authority as stipulated by Article 2.10 Texas Code of Criminal Procedure and order the arrest of the offender.  Failure on the part of the court to perform it’s duty as a magistrate will be construed by affiant as an act in concert and collusion with the perpetrator intended to shield the perpetrator from prosecution under Section 38.05 Texas Penal Code.  

no right shall be considered waived

Affiant moves to court to protect and preserve all rights of affiant.  As affiant is not learned counsel and having good cause to distrust bar attorneys who are consider themselves subject to the caprice of judges and, thereby, are fearful to vigorously defend the rights of defendants, has elected the only reasonable option of representing himself before the court.  Consequently affiant moves to the court to insure that all the rights of affiant are protected and puts the court on notice that affiant does not voluntarily waive any right.  

As affiant is not learned counsel, affiant puts the court on notice of it’s duty to insure just adjudication of the cause.  Affiant notices the court that, simply because affiant may be considered to waive a right by not objecting, the court is still bound to it’s duty to insure a fair trial and the assumption that a right is waived when not timely objected to, where the waiver will work a substantial denial of due process, the court may not simply deny said due process.  Even if affiant is allowed to waive a right, the court is not and must protect same.  

At the very least, affiant moves the court to consider, in the face of the standing objection, here presented, to the waiver of any right, that the court duly notice affiant in the event a right is subject to waiver that affiant may make a conscious, fully informed decision and not be tricked by the shenanigans of the prosecution or the complexity of the law.  

Objection to violations of due course

Affiant objects to any misleading, false, or frivolous motions or arguments by the prosecuting attorney, which would have to the effect, by sharp practice, misdirection, or obfuscation of any sort, of denying affiant in the due course of the laws.  In as much as this is a criminal trial and the prosecuting attorney is commanded by Article 2.01 and 2.03(b) to insure a fair trial for the accused, affiant moves the court to disallow any improper tactics by the prosecution, protect the rights of affiant, and provide a fundamentally fair trial in the first instance. effective counsel
Reserve choice of counsel

While defendant  has counsel in the instant matter, defendant hereby notices the court that defendant will stand as primary party in interest.  While defendant does not waive defendant’s right to representation by counsel, neither does defendant waive defendants right to be heard.  Defendant will stand in defendant’s own defense and defendant’s attorney will act as counsel to defendant.   Defendant will direct his own defense and defendant’s contracted attorney shall act as counsel for defendant (Grant v. State, 255 S.W.3d 642), and 28 USC 1654).  
Here it is well to note that the Sixth Amendment does not even mention representation by counsel. It does not speak in terms of representation by counsel, but rather “Assistance of Counsel”, which implies that the Defendant is defending himself, and controlling his own defense. It is expected that this court will demonstrate a commendable judicial ability in both harmonizing and implementing these fundamental rights. 
It is further expected that the Defendant will not be forced to waive the constitutional right to self defense, in order to exercise his Sixth Amendment right of assistance of counsel. In Simmons v. U.S., 390 U.S. 377, 394 (1968), the U.S. Supreme Court found it intolerable to force an defendant to waive one constitutional right in order to enjoy another.  

Likewise, it is even more intolerable to force anyone to waive their rights to precious due process of law and to subject themselves to inferior “administrative due process”. 
“It is revolting to have no better reason for a rule of law than that it was laid down in the time of Henry V. It is still more revolting if the grounds upon which it is laid down have vanished long since, and the rule simply persists from blind imitation of the past”. Holmes, The Path of Law, 10 Harv. L. Rev. 457, 469 (1897)  

It is further expected that the Defendant will have meaningful and effective assistance of counsel at each and every step of any and all proceedings in order that he will not be denied due process of law. (Powell v. Alabama, 287 U.S. 45, 69 (1932); Argersinger v. HamI in, 407 U.S. 25, 28 (1972))  

Defendant cautions this court against misconstruing this discussion regarding assistance of counsel.  Defendant is not talking about advisory counsel, co-counsel, or stand-by counsel. Defendant focuses the court’s attention upon the Sixth Amendment’s assistance of counsel, because that is what that Amendment expressly guarantees.  

Defendant’s attorney, in the instant cause, is bound in contract to defendant to which defendant is either the primary party or the intended third beneficiary and , thereby, has standing in the contract.  Defendant demands that attorney faithfully fulfill said contract.  Defendant does not agree to the arbitrary abdication of said contract by attorney and adamantly objects to any attempt on the part of attorney to resign from contracted representation as the matter before the court is a criminal matter to which the right to counsel of choice attaches and current counsel is counsel of defendant’s choice.  
Defendant also puts the court on notice that the contract between counsel and defendant is constitutionally exempted from the powers of Congress or the court to interfere.  Defendant demands that the court in no way attempt to interfere with the private contract between defendant and attorney.  
demand to hear challenge to jurisdiction
Defendant has entered a challenge to the jurisdiction of the court and, until such time as defendant’s plea to the jurisdiction is heard, in accordance with Rule 120a(2) Texas Rules of Civil Procedure, defendant will, at all times refuse to enter a plea to the violations alleged in the subject declaration, whether it is offered by the plaintiff in the arena of “administrative due process” or information/indictment.  Voluntary jurisdiction is not to be assumed or presumed at any time by either the government or the court in regard to the within “cause of action.  

The Defendant is filing this document with the court, not of his own free will, but under the threat of arrest and incarceration (and by special appearance only), and as such, this document is in no way to be construed as being filed voluntarily.  

The term “defendant” is used herein for the sole purpose of identifying the Defendant, and the use of said term is in no way to be construed as conferring jurisdiction. 


Respectfully submitted

CERTIFICATE OF SERVICE

I hereby certify that a true and correct copy of above and foregoing has been delivered to the Counsel for the State herein, on this the ____day of ______________, 2009, in accordance with the rules governing same.
Respectfully

_____________________

Randall Kelton

IN THE County COURT





Cherokee  COUNTY, TEXAS





State of texas


VS


Randall Kelton
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VERIFICATION


I, __________________, do swear and affirm that all statements made herein are true and accurate, in all respects.


SWORN TO AND SUBSCRIBED BEFORE ME, __________________, on the ______ day of ���������____________, 2009, which witnesses my hand and seal of office.


_________________________________











________________________
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