Case No. 12-11-00320-CR

 



Second Emergency Motion to Stay Proceedings in the Trial Court 

Randall Kelton, 113 S. Allen St., Boyd, TX 76023, (relator) presents this Emergency Motion for immediate temporary relief pursuant to Rule 52.10 of the Texas Rules of Appellate Procedure. 

Respondent is the honorable Judge, Craig Fletcher, presiding judge for the Cherokee County Court at Law. 135 S. Main St., Rusk, TX 75785.  

Relator has filed a Motion for Reconsideration of Petition for Writ of Mandamus with this court.  Said amended petition includes a record of the hearing held on the 20th day of June 2011, wherein the relator’s verified Motion to Disqualify Judge Fletcher was heard. Relator’s amended petition addresses the failure of Judge Fletcher to abide by the clear directive of Texas Rules of Civil Procedure, Rule 18(a) and properly forward relator’s Motion to Disqualify Craig Fletcher to the head administrative judge of the district and asked this court to issue a mandate ordering Judge Fletcher to follow the statutory stipulation contained in Texas Rules of Civil Procedure, Rule 18a.  Relator has further moved the court to declare all rulings by Judge Fletcher, after Relator’s motion to disqualify Judge Fletcher, as void and of no force or effect.  

After the filing of the motion to disqualify Judge Fletcher, Relator was tried in the Cherokee County Court for “operating a private investigation business without a license.”  During the trial, Judge Fletcher, demonstrated considerable acrimony toward Relator and charged relator with two counts of criminal contempt.  Judge Fletcher has set a hearing on said charges for the 28th day of November, 2011.  In the event this court were to grant relator’s petition for mandamus relief, all the actions of the trial court will be rendered void from the point at which the court failed to properly act on the Motion to Disqualify Craig Fletcher.  Therefore, any charges of contempt would likewise be voided.  

If the trial court is allowed to proceed with the prosecution of the contempt charges, relator could very well wind up in jail awaiting the decision of this court that would potentially render the contempt charges void.  Therefore, relator moves this court to issue a temporary stay of all proceedings in the instant cause.  

A stay of proceedings will cause no harm to the prosecution of the contempt charges, as court can always reset the hearing in the event relator’s mandamus relief were to be denied.  If this court fails to grant the stay and subsequently grants the relief sought, relator stands to suffer unnecessary incarceration while awaiting a decision from this court. 

Prayer

Petitioner prays of the court an order directing respondent to stay all proceedings in this matter in the Cherokee County Court until such time as this court renders a decision on relator’s petition for mandamus relief.  




CERTIFICATE OF SERVICE


I hereby certify that a true and correct copy of above and foregoing has been delivered to the Cherokee County Attorney, Craig Caldwell, 135 S. Main St., Rusk, TX 75785,  on this the  7th day of November, 2010, by certified mail (Certified Mail Receipt # 7010 2780 0000 9163 3780), in accordance with the rules governing same.

Randall Kelton 


v.


State of Texas





§§§§§§








IN THE twelfth Court of Appeals


Tyler, TEXAS





Respectfully submitted





______________________


Randall D. Kelton


PO Box 1


Boyd, TX 76023


Phone: 512-515-1565


Fox:     855 213 5470





VERIFICATION


I, Randall d. Kelton, do swear and affirm that all statements made herein are true and accurate, in all respects.


SWORN TO AND SUBSCRIBED BEFORE ME, _______________________, on the ____ day of ____________, 2011, which witnesses my hand and seal of office.


Notary signature:  _________________________________





Respectfully submitted





______________________


Randall D. Kelton


PO Box 1


Boyd, TX 76023


Phone: 512-515-1565


Fox:     855 213 5470
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