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	§
	Date:
	____/____/________

	

	Defendant’s Motion for New Trial


TO THE HONORABLE JUDGE OF SAID COURT:

COMES NOW the Defendant, pro se, in his Proper Capacity, as Randall D. Kelton, and in his FEDERAL CAPACITY, as RANDALL D. KELTON, by which latter capacity he confirms his waiver of his objection to the debts of the United States so that this court may both “see” him and “hear” him in this matter.

Assertion of Rights

1. Kelton (referring to both capacities, throughout) asserts all his unalienable rights, privileges, and immunities at Natural Law, Common Law, and Maritime Law, and all his respective commercial rights relevant to “this state.”
Objection to Use of Private Law

2. Kelton objects to the use of unpublished cases. A cite to “WL” is a reference to materials not publicly accessible. 
For such references even to begin to be meaningful, a full copy of the opinion for each “WL” reference must be attached.

Motion For New Trial

3. In the interest of justice Kelton moves the court to provide Kelton with a new trial pursuant to the facts stated herein.
4. Kelton in support thereof would show the court the following.
I. Facts

5. In March of 2009, Kelton, acting solely and privately on his own conscience and without compensation or for the purpose of solicitation of services, and while acting in the capacity of an investigative journalist, obtained documentary evidence directly from the public records of the CHEROKEE COUNTY COURT that led him to believe that a multitude of high crimes and misdemeanors had been and possibly still were being perpetrated by numerous public officials within said county.
6. Kelton, acting upon his duty as someone with knowledge of ongoing criminal activity, and pursuant the provisions of Texas Code of Criminal Procedure Art. 20.09, proceeded to report his evidentiary findings of suspected criminal activity to the CHEROKEE COUNTY GRAND JURY via unsigned criminal complaints alleging criminal conduct by specific public officials.
7. Presiding Cherokee County Judge, Craig Fletcher and Cherokee County prosecuting attorney, Craig Caldwell, along with several other Cherokee County public officials were named in criminal allegations brought to the attention of Cherokee County Grand Jury on the 23rd day of October, 2011, by defendant.  It is of special note that the charges against Kelton materialized three days after  Kelton provided his findings to the grand jury. Kelton also suspects that these charges were levied not because of his examination of the public record, but were levied specifically because of what and whom the information in question was pertaining to, specifically, the cases of Robert James Fox, hereinafter Fox, and David Baugh.
8. It is no secret that the public officials in CHEROKEE COUNTY have a years-long ongoing vendetta against Fox and all those who are known or suspected associates of same. It was the allegations made by Fox and numerous other individuals about the rampant ongoing public corruption in CHEROKEE COUNTY, and, the mainstream media’s biased and prejudicial reporting of the facts surrounding this vendetta, that led Kelton to seek out the truth firsthand, just as any good investigative journalist should and would do. This fact leads Kelton to believe that the charges levied against him are retaliatory in nature for his having gone to the grand jury with the information and evidence collected from the public records of the CHEROKEE COUNTY COURT, especially considering that the evidence goes a very long way to proving the existence of a corrupt criminal vendetta against Fox and all known associates thereof by these same public officials and their various offices and agencies.
9. The following public officials are directly involved in Kelton’s criminal prosecution, and are some of the very same public officials of whom Kelton criminally complained to the grand jury. Each of these public officials have a personal and vested interest in the prosecution and conviction of Kelton due to his attempted exposure of the facts surrounding their criminal vendetta against Fox and all known associates thereof: 
a) presiding judge, CRAIG FLETCHER, hereinafter JUDGE FLETCHER,
b) prosecuting county attorney, CRAIG CALDWELL, hereinafter PROSECUTOR CALDWELL, and 
10. Kelton filed a timely Motion to Disqualify JUDGE FLETCHER for cause.  Judge Fletcher forwarded the motion to the head administrative judge of the district, Judge JOHN OVARD, hereinafter Judge OVARD, on the grounds that Kelton had filed criminal charges against JUDGE FLETCHER with the grand jury three prior to any charges having ever been made against Kelton. Judge OVARD committed gross error when he made the judicial determination to treat Kelton’s Motion to Disqualify as a motion to Recuse then dismissed the motion because it was not verified, when the Motion to Disqualify, as filed, did not require verification.  
11. In as much as Kelton had filed criminal allegations against both Judge Fletcher and Cherokee County Attorney, Craig Caldwell, Kelton, at a minimum, was entitled to a special prosecutor in the instant matter, if not an actual change of venue, as PROSECUTOR CALDWELL had a direct personal interest in the outcome of Kelton’s trial and conviction since Kelton had also filed criminal complaints against PROSECUTOR CALDWELL. It is PROSECUTOR CALDWELL who is directly responsible for falsely instigating EVANS to subsequently file the criminal charges against Kelton. JUDGE FLETCHER committed appealable error by not disqualifying PROSECUTOR CALDWELL and appointing a special prosecutor in the instant matter.
12. Even EVANS, as the State’s witness and the person actually alleging the criminal charges against Kelton, has a personal interest in the trial and conviction of Kelton as EVANS is also one of the public officials that Kelton had previously accused of criminal wrongdoing before the grand jury.
II. Granting of New Trial Mandatory

13. Pursuant Texas Rules of Appellate Procedure Rule 21.3 “The defendant must be granted a new trial, or a new trial on punishment, for any of the following reasons.” Rule 21.3 then proceeds to list eight (8) specific reasons, numbered (a)-(h), for which the granting of a new trial is mandatory upon the trial court.
14. The grounds listed in Rule 21.3 are illustrative, not exhaustive [ State v. Evans, 843 S.W.2d 576, 578 (Tex. Crim. App. 1992) ; Smith v. State, 15 S.W.3d 294 ]. The trial judge has the discretion to consider additional grounds for granting a new trial in the interest of justice [ State v. Gonzalez, 855 S.W.2d 692, 693-694 (Tex. Crim. App. 1993) ; Reyes v. State, 849 S.W.2d 812, 815 (Tex. Crim. App. 1993)].

15. Kelton hereby asserts that these violations are not limited only to felony criminal trials but apply equally to misdemeanor trials other than certain specific situations involving Class C fine-only misdemeanors.
16. Kelton hereby asserts specific violations of the provisions of Rule 21.3(b), (e), and (h) as well as additional assertions of fact showing criminal wrongdoing by the prosecution and the court as grounds for the granting of a new trial.
17. If a new trial is granted then Kelton would also move the court to grant a request for immediate change of venue on the grounds that Kelton has substantively proven reasons to believe and does believe that there exists no opportunity for Kelton to receive a fair and impartial trial within the territorial boundaries of CHEROKEE COUNTY due to the corrupt nature and influence of the public officials therein.

III. Improper Complaint and Charging Instrument

18. The affidavit of probable cause (ATTACHMENT B) filed against Kelton and used for the issue a warrant of arrest, is statutorily and constitutionally insufficient to establish probable cause. The affidavit contains no asserted facts required to be proven or accusing Kelton of committing any crime. Such affidavits do not constitute an “official charge” are, therefore, wholly insufficient to act as a complaint for the purposes of creating an information.
“Peace officer's affidavit establishing probable cause for an arrest cannot be viewed as an "official charge" under Tex. Loc. Gov't Code Ann. § 143.056; the Texas Legislature does not intend for § 143.056 to be triggered upon an arrest warrant only or that a police officer arrested under warrant for a felony to be treated more favorably under § 143.056 than a police officer arrested under warrant for a misdemeanor. Therefore, an affidavit finding probable cause did not amount to an "official charge," even though a victim had sworn out a complaint against an employee and an application for arrest warrant presented to a justice of the peace was supported by the affidavit of an officer accusing the employee of a Class A misdemeanor. Gracia v. City of Killeen, 285 S.W.3d 94, 2009 Tex. App. LEXIS 997 (Tex. App. Austin 2009).”
19. A probable cause affidavit and warrant are to be submitted and issued only by a neutral and detached magistrate, which JUDGE FLETCHER most certainly is not. As one of the individuals Kelton complained of before the grand jury, JUDGE FLETCHER had a vested interest in the case against Kelton and could not be said to be fair and impartial, much less neutral and detached.  As the issuing magistrate determining probable cause and of the subsequent warrant of arrest, JUDGE FLETCHER could have been called as a witness during trial to testify as to the facts relied upon to make a determination of sufficient probable cause, and, therefore, was ineligible to preside over said trial.
“… no evidence of the factual information within the affidavit, and no evidence a warrant was actually issued by a detached and neutral magistrate. The State failed to call the investigator who allegedly wrote the affidavit or the magistrate who allegedly issued the warrant. Weems v. State, 167 S.W.3d 350, 2005 Tex. App. LEXIS 1630 (Tex. App. Houston 14th Dist. 2005), writ of certiorari denied by 126 S. Ct. 2031, 164 L. Ed. 2d 791, 2006 U.S. LEXIS 3810, 74 U.S.L.W. 3640 (U.S. 2006).”
“In order to issue a valid warrant pursuant to Tex. Code Crim. Proc. Ann. art. 15.04, the underlying affidavit must contain, viewed in the totality of circumstances, information sufficient to justify a neutral and detached magistrate issuing it. State v. Martin, 833 S.W.2d 129, 1992 Tex. Crim. App. LEXIS 153 (Tex. Crim. App. 1992).”

20. The probable cause affidavit is also statutorily deficient because the affiant does not state that “I have reason to believe and do believe” within the body of the affidavit.
“Where affidavit in support of arrest warrant which was based on telephone intercepts, and the affiant said she had good reason to believe an offense occurred but not that she "does believe," the affidavit was insufficient under Tex. Code Crim. Proc. Ann. art. 15.05(2). Young v. State, 776 S.W.2d 673, 1989 Tex. App. LEXIS 2113 (Tex. App. Amarillo 1989).”

21. The information (ATTACHMENT A) filed against Kelton is statutorily and constitutionally insufficient to charge and try Kelton. The information contains no asserted facts required to be proven or accusing Kelton of committing any crime pursuant TxCCrP Arts. 21.02, 21.03, 21.21, 21.22 and 21.23.

22. The information (ATTACHMENT A) filed against Kelton is statutorily and constitutionally insufficient to charge and try Kelton. The information is not based on a valid and proper complaint as is required pursuant TxCCrP Art. 21.22.
23. As there is no valid complaint, and no valid charging instrument based upon such a complaint, the trial court was without jurisdiction to hold a trial at all. The entire trial was a complete mockery of justice and patently illegal. Every action taken by JUDGE FLETCHER and PROSECUTOR CALDWELL were performed absent all jurisdiction and are a nullity, their actions are not merely voidable, but void ab initio.
As there can be no valid information in the absence of a valid complaint, a complaint without a proper jurat will not support an information. Shackelford v. State, 516 S.W.2d 180, 1974 Tex. Crim. App. LEXIS 1955 (Tex. Crim. App. 1974), questioned by Mills v. State, 802 S.W.2d 400, 1991 Tex. App. LEXIS 42 (Tex. App. Houston 1st Dist. 1991).

Void judgment is one where court lacked personal or subject matter jurisdiction or entry of order violated due process, U.S.C.A. Const. Amend. 5-Triad Energy Corp. v. McNell, 110 F.R.D. 382 (S.D.N.Y. 1986).

Judgment is a void judgment if court that rendered judgment lacked jurisdiction of the subject matter, or of the parties, or acted in a manner inconsistent with due process,  Fed Rules Civ. Proc., Rule 60(b)(4), 28 U.S.C.A.; U.S.C.A. Const Amend. 5.  Klugh v. U.S., 620 F.Supp. 892 (D.S.C. 1985).

Void judgments are those rendered by a court which lacked jurisdiction, either of the subject matter or the parties. See:Wahl v. Round Valley Bank, 38 Ariz. 411, 300 P.955 (1931), Tube City Mining & Milling Co. v. Otterson, 16 Ariz. 305, 146 P. 203 (1914), Milliken v. Meyer, 311 U.S. 457, 61 S.Ct. 339, 85 L.Ed. 2d 278 (1940)

A void judgment which includes judgment entered by a court which lacks jurisdiction over the parties or the subject matter, or lacks inherent power to enter the particular judgment, or an order procured by fraud, can be attacked at any time, in any court, either directly or collaterally, provided that the party is properly before the court.  See Long v. Shorebank Development Corp., 182 F.3d 548 (C.A. 7 Ill. 1999)

A void judgment is one which, from its inception, was a complete nullity and without legal effect.  See Lubben v. Selective Service System Local Bd. No. 27, 453 F.2d 645, 14 A.L.R. Fed. 298 (C.A. 1 Mass. 1972)

A void judgment is one which from the beginning was complete nullity and without any legal effect.  See Hobbs v. U.S. Office of Personnel Management, 485 F.Supp. 456 (M.D. Fla. 1980).

Void judgment is one that, from its inception, is complete nullity and without legal effect.  Holstein v. City of Chicago, 803 F.Supp. 205, reconsideration denied 149 F.R.D. 147, affirmed 29 F.3d 1145 (N.D. Ill. 1992).

IV. Violations Under Appellate Rule 21.3(b)

24. Pursuant Texas Rules of Appellate Procedure Rule 21.3(b) the court committed several grievous and material errors injurious to Kelton’s right of due process and to a fair and impartial trial.
25. During the course of Kelton’s trial, JUDGE FLETCHER, in open court and in the presence of the jury, audibly exclaimed “That’s right, they don’t”, in response to witness testimony that “No citizen has a duty/obligation to report a crime.” This audible comment by JUDGE FLETCHER was heard by not only the jury, but also several witnesses in the court gallery, one of which was a defense attorney. The attorney immediately looked up and made the barely audible comment “Yes they do.” A later polling of the jury resulted in the admission by several of its members that this comment directly affected their finding of guilt against Kelton. JUDGE FLETCHER committed grievous and appealable error by making such inflammatory and/or misleading statements before the jury in open court during trial. Such commentary on the evidence or testimony presented at trial is specifically forbidden pursuant TxCCrP Art. 38.05, to wit:
CODE OF CRIMINAL PROCEDURE

TITLE 1. CODE OF CRIMINAL PROCEDURE

CHAPTER 38. EVIDENCE IN CRIMINAL ACTIONS

Art. 38.05. JUDGE SHALL NOT DISCUSS EVIDENCE.

In ruling upon the admissibility of evidence, the judge shall not discuss or comment upon the weight of the same or its bearing in the case, but shall simply decide whether or not it is admissible; nor shall he, at any stage of the proceeding previous to the return of the verdict, make any remark calculated to convey to the jury his opinion of the case.
Acts 1965, 59th Leg., vol. 2, p. 317, ch. 722.
26. To be fair to JUDGE FLETCHER, one could reason that he has simply never heard of the federal crime called MISPRISON OF FELONY, or the state crimes codified in the TEXAS PENAL CODE such as Sec. 38.05 HINDERING APPREHENSION OR PROSECUTION. Perhaps JUDGE FLETCHER is equally unaware of the authority of any individual, including members of the general public, to arrest perpetrators of felonies or breaches of the peace committed in the individual’s presence or view pursuant TxCCrP Art. 14.01(a). Logic dictates that if such authority were acted upon, such action necessarily creates a duty upon the arresting individual to deliver the perpetrator, along with any evidence, to some law enforcement authority and report the reason for the arrest and the details of the crime alleged. Perhaps JUDGE FLETCHER is actually completely unaware of all of these facts despite being a sitting judge in a county court at law.
27. These facts raise serious concerns about JUDGE FLETCHER’S judicial competency and conduct toward the rights of any defendant that appears before him, especially one such as Kelton that is acting pro se. There is no question that JUDGE FLETCHER’S unprofessional and judicially unethical and biased comment made before the jury in open court directly affected the outcome of the jury decision in Kelton’s trial, and, therefore, is appealable error. Therefore, Kelton is mandatorily entitled to the granting of this Motion for New Trial pursuant Texas Rules of Appellate Procedure Rule 21.3(b).
28. Kelton, as a matter of law pursuant Texas Code of Criminal Procedure Art. 1.05 has “the right to demand the nature and cause of the accusation against him, and to have a copy thereof.” Kelton filed numerous requests for this information with the prosecution and the court. Kelton objected to the prosecution’s failure to respond and provide him with a copy of the nature and cause. JUDGE FLETCHER overruled Kelton’s objection stating that Kelton had no such right.
29. PROSECUTOR CALDWELL committed prosecutorial misconduct by refusing to disclose the nature and cause of the alleged offense to Kelton, and said misconduct was directly facilitated by JUDGE FLETCHER’S denial of Kelton’s repeated demands for his right to know the specific nature and cause being alleged against him. This constitutes nothing less than trial by ambush. JUDGE FLETCHER committed appealable error by conspiring with PROSECUTOR CALDWELL to deny Kelton of his due process rights in the instant matter while overruling Kelton’s objections to same.
30. Furthermore, PROSECUTOR CALDWELL personally asserted dubious and totally unsubstantiated claims through the course of the trial concerning terms and phrases specifically defined in the statute Kelton allegedly violated. One such ongoing assertion made by PROSECUTOR CALDWELL not only completely ignored the statutory definitions of these terms and phrases, but completely perverted even the common meaning and understanding of the terms “business” and “conduct” as well as the phrase “engage in business.” PROSECUTOR CALDWELL made these assertions by introducing separate definitions from a legal dictionary rather than those codified within the statute itself. Kelton timely objected, arguing that PROSECUTOR CALDWELL’S assertions were totally unsubstantiated in accordance with the statutory definitions and also constituted testimony by the prosecution. Said objection was immediately overruled by JUDGE FLETCHER. Kelton argues that JUDGE FLETCHER committed appealable error by allowing PROSECUTOR CALDWELL a free hand in testifying as to the legal meanings of specific terms and phrases and/or other misleading statements before the jury in open court during trial while overruling Kelton’s objections to same.
31. Furthermore, at trial Kelton objected to additional unsubstantiated assertions by <STATE’S WITNESS>,[[which ?  Kenneth McClure-past bailiff; State Trooper Stephen Stone; and Joe Evans- past investigator for D.A. Beckworth]] hereinafter <STATE’S WITNESS Last Name>, regarding the meaning of other specific terms and phrases defined within the statute relating to the charge alleged against Kelton. JUDGE FLETCHER, immediately overruled Kelton’s timely objection without allowing Kelton to provide the legal basis for his objection. JUDGE FLETCHER committed appealable error by allowing an unqualified witness to make legal conclusions as to matters of law, to testify as to evidence that is not before the court, and other such inflammatory and/or misleading statements before the jury in open court during trial while overruling Kelton’s objections to same.
32. The court record should conclusively prove, that, during testimony <STATE’S WITNESS LAST Name>Stone/ asserted unsubstantiated and blatantly false definitions and meanings for key terms and phrases defining the elements of the alleged offense, specifically the terms “business”, “occupation”, and the phrases “conducting business,” “engaging in business,” and “engaging in the business of.” <STATE’S WITNESS LAST Name’S>Stone/ assertions included unsubstantiated testimony that these terms and phrases had nothing to do specifically with commerce and/or commercial activity, and, therefore, could be applied to Kelton’s actions of searching the public records for the purpose of criminally charging him. Kelton again vociferously objected and was yet again summarily and disdainfully overruled by JUDGE FLETCHER. JUDGE FLETCHER committed appealable error by again allowing an unqualified witness to make legal conclusions, to testify as to evidence that is not before the court, and other such inflammatory and/or misleading statements before the jury in open court during trial while overruling Kelton’s objections to same.
33. During the course of Kelton’s trial PROSECUTOR CALDWELL made the positive assertion that no person could make any investigation into any expected or unexpected improper behavior by a public official or private individual without first obtaining a private investigator’s license. Again, if State’s proposed legislative purpose and intent of OCCUPATIONS CODE 1702.104(a)(2) is upheld as correct it would have the effect of denying the people the right of a free press by forcing all journalists and their employers to operate under a level of government restriction never intended and continuously rejected by a long history of First Amendment legislation. 
34. Furthermore, Kelton argues that not only would such an interpretation deny the people a free press, it would also deny them in searching for and using information obtainable from any public record or by means of either an Open Records Request, or Freedom of Information Act Request. The people’s ability to discover and report any and all improper, questionable, or outright illegal activities perpetrated by public officials or private citizens in general would be utterly destroyed. Thus, the people would be denied the ability to exercise any level of public control and/or have access to any accountability mechanism to protect themselves from such criminal activities by their public servants. Such an interpretation would even serve to destroy a pro se litigant’s, attorney’, and paralegal’s ability to make discovery and admissions requests in criminal or civil actions for fear of being criminally charged for requesting documents, records, and other information, whether or not that information is readily or publicly accessible, in essence, we would all have to be licensed PIs to virtually anything. Such an interpretation would even make a common everyday search of the internet using one’s own personal computer a criminal act. Kelton believes that PROSECUTOR CLADWELL’S assertions regarding this interpretation are unrealistically delusional and ludicrous on their face.

35. JUDGE FLETCHER committed appealable error by allowing PROSECUTOR CALDWELL to make such unsubstantiated assertions and gross mischaracterizations of the law while overruling Kelton’s objections to same. JUDGE FLETCHER committed further appealable error by allowing PROSECUTOR CALDWELL to openly testify as to evidence not before the court. JUDGE FLETCHER committed even further appealable error by allowing PROSECUTOR CALDWELL to continue making inflammatory and/or misleading statements before the jury in open court during trial while overruling Kelton’s objections to same.
36. Despite Kelton’s timely and legally proper objections during the entirety of the prosecution’s assertions and testimony given by <STATE’S WITNESS LAST Name>Stone/ and all other State’s witnesses, JUDGE FLETCHER allowed each witness to continue to make totally unsubstantiated legal arguments and conclusions by testifying that these specific terms and phrases actually have a meaning and legislative intent entirely different from that defined by the statute being used to charge and prosecute Kelton.

37. During the entire trial process JUDGE FLETCHER repeatedly committed appealable error by continuously overruling every single objection Kelton attempted to make, including objections to those actions constituting blatant prosecutorial misconduct being perpetrated by PROSECUTOR CALDWELL in open court. JUDGE FLETCHER committed appealable error by openly disregarding Kelton’s right to have his timely objections sustained regardless of how objectionable or prejudicial PROSECUTOR CALDWELL’s prosecutorial actions and improprieties were to serving the ends of justice or of Kelton’s right of due process.

38. JUDGE FLETCHER committed further appealable error when he went so far as to violate Kelton’s right to defend against the charge by ordering the jury removed from the court room after Kelton made yet another timely and proper objection to a blatantly obvious episode of prosecutorial misconduct by PROSECUTOR CALDWELL. After having the jury removed JUDGE FLETCHER then proceeded to charge Kelton with contempt of court while further verbally admonishing him for daring to make the objection, no matter how valid or warranted. Kelton believes that this constitutes official oppression and abuse of official capacity for yet another overt attempt by JUDGE FLETCHER to deny Kelton in his due process rights.

V. Violations Under Appellate Rule 21.3(e)

39. Pursuant Texas Rules of Appellate Procedure Rule 21.3(e) PROSECUTOR CALDWELL knowingly, willingly and intentionally withheld exculpatory information and evidence affirmatively proving the innocence of Kelton from both the court and the jury for the express purpose of preventing its production at trial, thus denying Kelton in his due process rights. Had Kelton received proper notice as to the nature and cause of the charges against him, Kelton would have been better prepared to introduce copies of the affidavits taken from the court’s own public record to use in his own defense against the false accusation that such information could not have possibly come from the public record. Kelton raised a timely objection and was again overruled by JUDGE FLETCHER. JUDGE FLETCHER committed further appealable error in overruling Kelton’s objection to PROSECUTOR CALDWELL’S withholding of the exculpatory information from the jury and the record of the court.

40. JUDGE FLETCHER was fully aware of the existence of the exculpatory information and evidence possessed by PROSECUTOR CALDWELL prior to the actual trial, and, JUDGE FLETCHER was also fully aware that said evidence affirmatively proved Kelton innocent of the alleged charge. The court record contains evidence that Fletcher knowingly, willingly and intentionally acted in concert and collusion with PROSECUTOR CALDWELL to withhold the introduction of that testimony and evidence from both the court record and the jury for the express purpose of preventing its production at trial, thus denying Kelton in his due process rights. Kelton raised a timely objection and was yet again overruled by JUDGE FLETCHER. JUDGE FLETCHER committed further appealable error by conspiring with PROSECUTOR CALDWELL to withhold the exculpatory information from the jury and the record of the court.

VI. Violations Under Appellate Rule 21.3(h)

41. Pursuant Texas Rules of Appellate Procedure Rule 21.3(h) the verdict is contrary to the law and the evidence. JUDGE FLETCHER committed further appealable error by conspiring with PROSECUTOR CALDWELL to ensure Kelton’s conviction by the withholding of exculpatory information and misrepresenting/mischaracterizing the factual evidence before the jury and the court.

42. The prosecution neither has nor introduced at trial any evidence supporting the charges and the verdict. At trial the prosecution failed to introduce any evidence proving any of the necessary elements of the offense. The prosecution’s only attempt at doing so was via the suborning of perjured testimony from State’s witnesses. No actual testimony or physical and/or documentary evidence was introduced at any point in the trial process proving that:

a)  Kelton was actively engaging in the business of providing any form of private investigative or security services;

b) Kelton was actually employed for the purpose of performing any investigative or security services of any kind on behalf of any other party;
c) Kelton was advertising or soliciting for the purpose of seeking employment to provide and/or perform any investigative or security services of any kind on behalf of any other party;

d) Kelton had ever offered or provided such services to anyone and/or accepted employment for such purposes,
e) any witness had or would testify and/or sign a sworn statement that Kelton had offered and/or been employed to provide such services to them, 
f) the evidentiary information Kelton submitted to the grand jury could have come only from a source other than the public records of the CHEROKEE COUNTY COURT;
g) the prosecution had ever made inquiry into and/or obtained any sort of sworn and certified response or testimony from any qualified individual within the Texas Department of Public Safety as to whether Kelton actually was or was not a licensed private investigator registered with the department.
43. At trial PROSECUTOR CALDWELL made a positive assertion and suborned perjurious testimony to the effect that, any act of obtaining and securing statements, information, documents, records, recordings and/or any other form of evidence or information for the purpose of discovering and/or revealing criminal activity, even if performed without compensation by a purely private individual acting in their own capacity to thwart said activity, was in and of itself, a crime.
44. At trial PROSECUTOR CALDWELL made a positive assertion that the provisions of OCCUPATIONS CODE 1702.104(a)(2) preempts the right of a member of the general public to access a public record for the express purpose of obtaining information and or evidence that a public servant has or is committing criminal acts under the color and authority of his/her office and reporting said activity to the grand jury under the provisions of Code of Criminal Procedure 20.09, or, to any law enforcement agency.
45. If the prosecution’s positive assertion as to the legislative intent and function of OCCUPATIONS CODE 1702.104(a)(2) is upheld as true, then, CODE OF CRIMINAL PROCEDURE Art. 20.09 is to be rendered without force and effect and actually serves to entrap an unwary member of the general public into committing a crime by simply acting to report suspected criminal activity based upon information discovered and/or contained in the public record, no matter how it was obtained.

46. At trial Kelton argued that the legislative intent and purpose of OCCUPATIONS CODE Sec. 1702.104 is to govern the activities of certain persons that are operating under the specific conditions and for the specific purpose of providing the services codified in Sec. 1702.104 as a commercial for-profit business, not as a private individual for their own purposes or as an investigative journalist exempted from such licensing by First Amendment protections, and/or without otherwise being employed for said purpose.
47. Kelton was acting for his own private purposes as an investigative journalist having First Amendment immunity for such activity while acting in that capacity. At the time of this charge being made against him Kelton was not acting in the employ of any person or company, nor has Kelton ever been employed for the purposes of providing such service(s) on behalf of another person or company.
48. JUDGE FLETCHER committed further appealable error by allowing PROSECUTOR CALDWELL to withhold exculpatory information and facts from the jury and the court record while simultaneously misrepresenting/mischaracterizing the legislative purpose and intent of OCCUPATIONS CODE 1702.104.

VII. Court Has Special Knowledge

49. State’s witness <STATE’S WITNESS>,Stone/ hereinafter <STATE’S WITNESS Last Name>, testified concerning the information contained in the documents Defendant presented to the grand jury, which were the source of the instant allegations. <STATE’S WITNESS Last Name> testified that Kelton could and would not be in violation of OCCUPATIONS CODE Sec. 1702.104 as charged if the information obtained and used came from a publicly available source.
50. Since the issue of trial by ambush is prevalent in Kelton’s denial of prior notice and being informed of the nature and cause against him, Kelton was unable to file a motion to dismiss and/or to quash the complaint and charging instrument.
51. Furthermore, Kelton was prevented from filing copies of affidavits obtained from the public records of the CHEROKEE COUNTY COURT regarding the David Baugh and Robert Fox prosecutions that are still currently before this court. Said affidavits would demonstrate that all information in Kelton’s presentation to the grand jury was obtained from said public documents.

52. Inasmuch as the above referenced affidavits are in the possession of this court, the information obtained from therein by Kelton can be found in the court records under cause numbers 49620, 49712, 49717, and 49718.

53. Inasmuch as this court is the very same court that adjudicated the above referenced cases, this court has special knowledge that all facts and documentary evidence alleged by Kelton to the grand jury is readily available in the public records of the court.

54. Inasmuch as Kelton was subjected to trial by ambush, and, thus, taken by surprise, Kelton was unable to properly prepare and present said facts to the court at the time of trial. JUDGE FLETCHER committed further appealable error by conspiring with PROSECUTOR CALDWELL to withhold this factual and exculpatory information from the jury and the court record.

55. Therefore, the court has special knowledge of facts that were hidden from the jury by the sharp practices of PROSECUTOR CALDWELL and the assistance of JUDGE FLETCHER, and said facts conclusively and affirmatively prove the innocence of Kelton. This fact entitles Kelton to a new trial whether the claim is raised in a motion for new trial or for the first time on appeal or in a collateral attack on the criminal conviction [ Mooney v. Holohan, 294 U.S. 103 (1955) ].

VIII. Subornation of Perjury

56. PROSECUTOR CALDWELL knowingly, willingly, and intentionally suborned perjured testimony of State’s witness <STATE’S WITNESS Last Name>Evans/ during Kelton’s trial. <STATE’S WITNESS Last Name>Evans/ testified at trial that all of the information that Kelton had submitted to the grand jury could have only come from records that were not available to the general public. This testimony is blatantly false, and its falsity was previously known to both JUDGE FLETCHER and PROSECUTOR CALDWELL. As noted in the section of this document titled “Court has Special Knowledge,” everything Kelton presented to the grand jury was obtained directly from the public records of the CHEROKEE COUNTY COURT. This fact entitles Kelton to a new trial whether the claim is raised in a motion for new trial or for the first time on appeal or in a collateral attack on the criminal conviction [ Mooney v. Holohan, 294 U.S. 103 (1955) ].

57. JUDGE FLETCHER was fully aware of these facts and that the evidence against Kelton was false and manufactured for the specific purpose of subjecting Kelton to criminal prosecution, presumably in retaliation for Kelton’s having filed criminal complaints with the grand jury naming both JUDGE FLETCHER and PROSECUTOR CALDWELL. Therefore, JUDGE FLETCHER committed further appealable error not only by conspiring with PROSECUTOR CALDWELL to withhold this factual and exculpatory information from the jury and the court record, but by also failing to appoint a special prosecutor in place of PROSECUTOR CALDWELL and then recusing himself from the case.

IX. Conclusion

58. Pursuant Texas Rules of Appellate Procedure Rule 21.3 Kelton is entitled to a new trial, and such trial is made mandatory upon the trial court under the provisions therein.
59. Barring the tampering of the court record prior to Kelton obtaining a complete copy thereof, State’s objections to a new trial will be overcome by the facts preserved in the transcript of the court record.
60. Because of the knowing, willful, and intentional failure of the prosecution to give adequate and proper notice of the nature and cause of the allegations against him, Kelton was denied in his right to due process, and, was subjected to an improper prosecution and trial proceeding. 
61. Because PROSECUTOR CALDWELL committed gross prosecutorial misconduct and outright criminal behavior by having denied Kelton proper and timely notice, secreted exculpatory facts and evidence from the jury and the court record that affirmatively proved the innocence of the accused, conspired with JUDGE FLETCHER to deny Kelton’s right to a fair and impartial trial in every respect, suborned perjury from State’s witnesses, and generally perpetrated fraud upon the court for the specific purpose of causing Kelton to be harmed by a criminal conviction, Kelton is entitled to a new trial.
62. Because of the gross judicial misconduct, numerous appealable errors, and outright criminal behavior introduced and perpetrated by JUDGE FLETCHER for the specific purpose of causing Kelton to be harmed by a criminal conviction in the instant matter, Kelton is entitled to a new trial.
X. Prayer

63. Petitioner moves the court to grant Petitioner a new trial, and if granted, further moves the court to procure an immediate change of venue for said trial to some other surrounding county.
64. WHEREFORE, PREMISES CONSIDERED, Kelton requests that this motion be granted.
Respectfully submitted,

Verification
STATE OF TEXAS



§

COUNTY OF CHEROKEE
 
§
KNOW ALL MEN BY THESE PRESENTS

Before me, the undersigned Notary, personally appeared Randall D. Kelton/RANDALL D. KELTON, who satisfied me as to his identity, and who, upon administration of oath or affirmation by me, declared and deposed as follows:

I am Randall D. Kelton. 
I am at least 21 years of age, (in fact I am greater than 60 years of age,) and I am competent to make this motion. I have personal knowledge of the facts stated in this motion, and these facts are true and correct. 

I assert all my unalienable rights, privileges and immunities at Natural Law, Common Law and Maritime Law, and all my respective commercial rights relevant to a place called “this state.”

The facts stated in this motion, are true and correct.

The documents in the Appendix are true and correct copies of those documents, which copies I have kept in the regular course of this case.

Further, Affiant sayeth not.

Signed and sworn to before me on this the _______ day of ______________________ (month), 20______ (year), for which witness my seal and signature.

/s/ Randall D. Kelton 









 Randall D. Kelton
c/o PO Box 1
Boyd, Texas [76023]

Tel.  
940-577-1234

___________________________________

{Signature of Notary}

___________________________________

{Printed Name of Notary}
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IN THE NAME AND BY AUTHORITY OF THE STATE OF TEXAS:

I, CRAIG D. CALDWELL, County Attorney of Cherokee County, in said State, on the
written affidavit of JOE EVANS, a competent and credible person herewith filed in the County
Ccur't at Law. in the County of Cherokee and the State of Texas, do present unto said Court that
on or about the 23™ day of March, 2009, and before the making and filing of this Information, in
the County of Cherokee und the State of Texas, one RANDAL D. KELTON, Defendant, did
then and there knowingly act as an investigators company, witaout holding a license as un

investigations company.

AGAINST THE PEACE AND DIGNITY OF THE STATE

County !
Cherokee County, Texas
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LEFORE ME, the undersigned authonity, on this day personally appeared JOE EVANS, who,

afier being by me duly sworn, on oath deposes and says: ATT ACHMENT
" B "

“’hat heretofore, to-wit, on or about the 23" day of March, A.D. 2009, and before the making
and filing of this Complaint, in the County of Cherokee and State of Texas, RANDAL D.
KELTON, Defendant, did then and there knowingly act as an investigators company, without
Polding a license as an investigations company.

‘That he has personal knowledge of the event as set forth below:

“he Affiant’s belicf that the aforesaid facts are true is based upon the following evidence und
1aformation. to-wi

e T

=

Affiant is the complaining witness and the same, JOE EVANS, set forth above,—"
o
-

0

= izl
JOE EV/ZL 5, Affiapt’

ft
s

L

sworn to and subscribed before me by JOE EVANS, a credible person, this
ADL 2009,

County Aftorney
Cherokee County, Texus

, the undersigned Magistrate, have examined the facts, statements and chai ges set out in the
above complaint together with the reasons of the Affiant to believe that suca charge is true and
correct and after receiving evidence and testimony in support of such charge I find that probable
cause exists for the issuance of a warrant for the arrest of the above named accused.

/ -~
Signed L}Way of April, 2009
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JUDICIAL ORDER
After considering Defendant’s Motion For New Trial
ON THIS the ________ day of ________________, 20_____, came on to be heard the foregoing Defendant’s Motion For New Trial, and same is hereby 

______
GRANTED 

______
DENIED, to which action Defendant excepted.

ASSERTED FINDING OF FACTS AND CONCLUSIONS OF LAW / ADDITIONAL COMMENTS:

____________________________________________________________________________________

____________________________________________________________________________________

____________________________________________________________________________________

____________________________________________________________________________________

____________________________________________________________________________________

____________________________________________________________________________________

____________________________________________________________________________________

____________________________________________________________________________________

____________________________________________________________________________________

____________________________________________
PRESIDING JUDGE
CERTIFICATE OF SERVICE TO COURT

I certify that a copy of Defendant’s Motion For New Trial and proposed order was served on the court, through the office of the clerk of the court,

CHEROKEE COUNTY COURT AT LAW

135 S. Main, 1st Floor

Rusk, Texas  [75785]

Phone: 903-683-6497

FAX .: 903-683-2961

Attn: Judge Craig Fletcher

{CHOOSE APPROPRIATE STATEMENT}

by

_____ (A)
____ Certified / ____ Registered U.S. Mail on _____/____/________.

_____ (B) Telephonic document transfer to fax number (_____) ______ - _________, 

on _____/____/________, ____ before / ____ after} 5:00 p.m. local time of the recipient.

_____ (C)
 Personal delivery by ____ me / ____ my agent on _____/____/________.

_____ (D)
 Courier receipted delivery by __________________________________ 

{Identify type of delivery service, e.g. ,Federal Express, DHS, process server} 

on _____/____/________.

____________________________________
Randall D. Kelton
c/o PO Box 1
Boyd, Texas [76023]

Tel.  
940-577-1234

Fax :
None

Email 
None

CERTIFICATE OF SERVICE TO OPPOSING COUNSEL

I certify that a copy of Defendant’s Motion For New Trial and proposed order was served on Plaintiff, THE STATE OF TEXAS, through counsel of record,

OFFICE OF CHEROKEE COUNTY ATTORNEY

135 S. Main, 1st Floor

Rusk, Texas  [75785]

Phone: 903-683-2423

FAX .: 903-683-5931

Attn: Prosecutor Craig CALDWELL
by 








{CHOOSE APPROPRIATE STATEMENT}

_____ (A)
____ Certified / ____ Registered U.S. Mail on _____/____/________.

_____ (B) Telephonic document transfer to fax number (_____) ______ - _________, 

on _____/____/________, ____ before / ____ after} 5:00 p.m. local time of the recipient.

_____ (C)
 Personal delivery by ____ me / ____ my agent on _____/_____/________.

_____ (D)
 Courier receipted delivery by ___________________________________ 

{Identify type of delivery service, e.g. ,Federal Express, DHS, process server}  

on _____/____/________.

____________________________________
Randall D. Kelton
c/o PO Box 1
Boyd, Texas [76023]

Tel.  
940-577-1234

Fax :
None

Email 
None
Notary Stamp





My Commission Expires On:
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