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CAUSE NO. 50481

STATE OF TEXAS §
Vs g IN THE COUNTY COURT AT LAW
§ CHEROKEE COUNTY, TEXAS
Randall Kelton §
§
Date:

MOTION TO DISQUALIFY CRAIG FLETCHER FOR CAUSE

Now comes Randall D. Kelton, hereinafter referred to as “defendant,” and moves the

court disqualify itself for cause shown:
STATEMENT OF CAUSE

Cherokee County Judge, Craig Fletcher, has committed numerous criminal acts in an
attempt to obstruct justice in order to shield himself from criminal prosecution for his improper
behavior. Judge Fletcher has instituted a baseless criminal prosecution against Defendant in
order to prevent Defendant from testifying before a grand jury against Judge Fletcher. Judge
Fletcher acted in concert and collusion with others toward the outcome of tampering with a
witness in violation of Section 36.50 Texas Penal Code, initiated a malicious prosecution against
defendant in order to shield himself from prosecution in violation of Section 36.06 and 38.05
Texas Penal Code, denied defendant in the due course of the laws in violation of Section 39.03
Texas Penal Code.

The above allegations are only the allegations of wrongs Judge Fletcher committed
against defendant. Judge Fletcher committed the above acts against defendant in retaliation for
defendant’s having filed criminal allegations against Judge Fletcher for the criminal acts Judge
Fletcher committed against Robert Fox, David Baugh, and others.

Defendant filed affirmed and verified criminal complaints against J udge Fletcher with the
Cherokee County grand jury, the United States Attorney, and the United States grand jury, and
complaints with the State Commission on Judicial Conduct. Therefore, Judge Fletcher has an
interest in the outcome of the instant cause. A false conviction of defendant would slander
defendant as keep justice from being served on the allegations defendant has properly made

against Judge Fletcher as Judge Fletcher stands to be indicted and imprisoned for the criminal

acts alleged against him by Defendant.
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STATEMENT OF FACTS

Detendant is a radio talk show host out of Austin, Texas. Defendant does a show about
due process and abuses by public officials. As a consequence, Defendant gets a great number of
calls from people all over the country about corrupt public officials. In the instant cause, the call
came from a personal acquaintance, Robert Fox. Defendant has been looking into the actions of
the courts in Cherokee County and following the outrageous treatment of Mr. Fox. Having come
to knowledge that crimes have been committed by officials in Cherokee County, it was the duty
of defendant to bring the allegations to the knowledge of the grand jury. Therefore, on the 23

day of March, 2009, defendant delivered to the grand jury a number of criminal complaints

against public officials.

In the instant cause, it was necessary to go directly to the grand jury as, Elmer
Beckworth, the district attorney for Cherokee County had been presented with criminal
complaints against Judge Craig Fletcher, County Attorney Craig Caldwell and others by Robert
Fox back in November of 2008. Beckworth acted in clear and direct violation of Article 2.03(a)
Texas Code of Criminal Procedure and refused to present the complaints to the grand jury.
Beckworth’s failure to perform a ministerial duty rendered him subject to criminal prosecution
for some 55 counts of felony violation of Section 37.10 and 38.05 Texas Penal Code, therefore, it
would have been inappropriate to give more of the same to Beckworth. In order to avoid the

creation more of the same type of complaints, petitioner went directly to the grand jury.

In as much as defendant is a citizen of the State of Texas and endowed with the right to
do pretty much anything defendant is not specifically forbidden to do by statutory or common
law, and in as much as nothing in law restricts defendant from talking to the grand jury foreman
when he is sitting on the toilet, eating breakfast, or doing anything else other than sitting in a
grand jury hearing in session in quorum, defendant may send notice to the grand jury foreman
and all grand jury members that defendant has reason to believe crimes have been committed.
Article 20.09 Texas Code of Criminal Procedure specifically address this when it directs the
grand jury to investigate into all criminal accusations that come to their knowledge by way of the

prosecuting attorney “or any other credible person.” For the record, defendant, as a matter of

law, is a credible person.

Defendant, in the instant circumstance, exercised his right to communicate with other
citizens. Defendant presented a set of documents to the grand jury advising them that Defendant

had reason to believe and did believe that the named individuals had committed the criminal acts
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stipulated in the documents presented. As the documents were not signed or verified, they were
not sufficient under law to be considered criminal affidavits. The statement of probable cause
was, likewise, not signed or verified. This was not intended as official notice, but rather, simply
as fair warning that there was reason to believe the named officials were acting inappropriately.
This fit with defendant’s right as stipulated by Article 20.09 Texas Code of Criminal Procedure
in as much as defendant is a credible person by definition and it is the duty of defendant as

stipulated by Section 38.171 Texas Penal Code.

The very same day defendant made notice to the grand jury, Joe Evans, investigator for
the district attorney’s office, accused defendant, an investigative journalist, of operating an
investigating business without a license. Nothing in the complaint alleged that defendant was
paid for his activity, neither was there any evidence that defendant held himself out as anything

other than a journalist, in fact, the complaint contained no facts whatsoever.

ARGUMENT

COMPLAINANT, JOE EVANS, FAILED TO STATE FACTS
Complainant in the instant cause, made an allegation without stating facts in support of

said allegation. The complainant simply accused defendant of a crime without giving a scintilla

of evidence in support.

A warrant must not issue until after the judicial officer has been supplied with sufficient
information to support an independent judgment that probable cause exists for the
warrant. Thus, the affidavit on which the warrant is based must provide a sufficient basis
upon which a neutral and detached magistrate can make a finding of probable cause [
Whiteley v. Warden of Wyoming Penitentiary, 401 U.S. 560, 564-565, 91 S. Ct. 1031, 28
L Ed 2d 306 (1971)

An affidavit that merely recites the elements of the crime charged, contains no
affirmative allegations that the affiant spoke with personal knowledge of the matters
contained in the affidavit, and fails to indicate any source for the affiant's conclusions is
insufficient and cannot support the issuance of a warrant [see Giordenello v. United
States, 357 U.S. 480, 484-486, 78 S. Ct. 1245, 2 L. Ed. 2d 1503 (1958) ; Ware v. State,
724 8.W.2d 38, 41 (Tex. Crim. App. 1986) conclusory affidavit insufficient].

There exists, in the court record, no statement other than the criminal complaint.

A defendant may attack the legality of an arrest by claiming that the arrest warrant was
invalid because it was based on an affidavit that did not show probable cause. [ Haynes v.
State, 468 S.W.2d 375, 377-378 (Tex. Crim. App. 1971) , cert. denied, 405 US. 956
(1972)]

It is the assertion of defendant that the complaint presented by Joe Evans to the Cherokee
County Attorney amounted to making a false statement of material fact under oath, in violation

of Section 37.02 Texas Penal Code, with an evil mind and toward the bad purpose of obstructing
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Justice, in violation of Section 36.05 Texas Penal Code, in order to interfere with a witness by
preventing defendant from testifying as a witness to criminal allegations against the Cherokee
County Attorney, Craig Caldwell, Cherokee County Judge, Craig Fletcher, et el in order to shield
fellow public officials from prosecution in violation of Section 38.05 Texas Penal Code.

The affidavit should be closely examined to determine if the person supplying the
information is reliable [see Janecka v. State, 739 S.W.2d 813, 824 (Tex. Crim. App.

1987)] ;
CALDWELL LACKED STANDING TO PREPARE INFORMATION

Cherokee County Attorney, Craig Caldwell, was well aware that defendant had made
criminal dispersions against Caldwell when Caldwell prepared the criminal allegation against
defendant. Caldwell had a duty to recuse himself as defendant was a potential witness against
Caldwell which indicated caution on Caldwell’s part so as to insure no act of Caldwell could be
construed as witness tampering. Had Caldwell been a neutral arbitrator and had Caldwell been
acting in accordance with Article 2.01 and 2.03(b) Texas Code of Criminal Procedure, discretion
would have protected Caldwell from the error which now glares before the court in the form of

an information that is insufficient on its face.

FLETCHER ISSUED WARRANT BASED ON NO PROBABLE CAUSE

In misdemeanor cases a capias may be issued only on the request of the prosecution after an
information and complaint have been filed charging the defendant with an offense [C.C.P. Arts.
21.22, 23.04]. The complaint supporting the information and capias must be made by a credible
person and may be sworn to before the district or county attorney or magistrate [C.C.P. Art.
21.22]. The complaint is sufficient to support the issuance of the capias if it contains the

following [C.C.P. Art. 15.05; see Ch. 41, Indictment and Information I:

. The name of the accused, if known, and if not known, a reasonably definite
description;

2. Either a direct showing that the accused has committed some offense against the
laws of the state or a showing that the affiant has good reason to believe, and does
believe, that the accused has committed an offense [see, e.g., State v. Martin, 833
S.W.2d 129, 131-133 (Tex. Crim. App. 1992) complaint that reported statement of
police officer who "personally observed such offense” was valid];

3. The time and place of the commission of the offense, as definitely as can be stated
by the affiant; and

4. The signature of the affiant by the writing of the affiant's name or affixing of his or
her mark.
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A complaint in this form must still state a source of knowledge or facts on which the magistrate
can make an independent probable cause determination [see Green v. State, 615 S.W.2d 700,
705-706 (Tex. Crim. App. 1980) warrant invalid when based on complaint in form of affidavit by
sheriff which merely alleged in conclusiory terms that he had reason to believe that defendant

committed offense; Young v. State, 776 S.W.2d 673, 677 (Tex. App., Amarillo 1989, no pet).

The Honorable Judge Craig Fletcher, found probable cause based on the statement by Evans and
the information presented by Caldwell, even though the allegation stated no facts in support of
the allegation. Judge Fletcher, like Caldwell, would have been well advised to recuse himself as
defendant had notified Judge Fletcher, in open court, on the 23 day of March, 2009, that
defendant had presented accusations against Judge Fletcher to the Cherokee County grand jury.
By prosecuting defendant on the above false allegations, Judge Fletcher acted to tamper with a
witness and to obstruct justice. In his position as County Judge for Cherokee County, Texas,
Judge Fletcher is in a position to have undue influence over defendant and, thereby, effect
defendant’s testimony concerning criminal allegations against Judge Fletcher. This clearly gave
Judge Fletcher an interest in the instant cause. Therefore, Judge Fletcher is disqualified as the
Texas Constitution prohibits judges from deciding cases in which they are interested [Tex. Const.
art. 5 § 11]. The prohibition applies when the judge knows he or she has an interest in the subject
matter in controversy, whether of an individual or fiduciary nature [Tex. R. Civ. P. 1 8b(1)(b)].

PRAYER

Petitioner moves the court recuse or disqualify itself or cause the instant motion to be

forwarded to the head administrative judge of the district for proper actions as prescribed by law.

Respectfully submitted

‘Rardall D. Kelton
PO Box 41094
Austin, TX 78704
940-577-1234
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I hereby certify that a true and correct copy of above and foregoing has been delivered to

the Counsel fgr the State herein, on this the day of | 2010, in accordance with the rules

go@g same.

(N =~
Randall D. Kelton
PO Box 41094

Austin, TX 78704
940-577-1234

VERIFICATION

I, Randall Kelton do swear and affirm that all statements made herein are true and

a?te, in all respects.
L) —

Randall D. Kelton
PO Box 41094
Austin, TX 78704
940-577-1234

SWORN TO AND SUBSCRIBED BEFORE ME, ___, by Randall D. Kelton
onthe | J ©hday of ( ] % L J , 2011, which witnesses my hand and seal of office.
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Deputy
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