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IN THE [COURT NAME]
[CAPTION]

BRIEF: When a Current Prosecuting Attorney May Not Defend a Public Official Sued in His/Her Personal Capacity

Question Presented
Whether a current government prosecutor who did not participate in the alleged wrongful conduct—but who, by virtue of office, is or will be in a position to prosecute the defendant on related criminal allegations (including allegations tied to the magistrate’s ministerial duty under Art. 15.09, Tex. Code Crim. Proc.), may serve as defense counsel for that defendant in a civil suit in his/her personal capacity.

Short Answer
Even if the prosecutor did not participate in the alleged wrongful conduct, Texas ethical principles and governing authorities support disqualification where the prosecutor’s continued participation as defense counsel (1) creates a concurrent conflict between public duties and private representation (ABA Model Rule 1.7 analogue), (2) risks use or inadvertent disclosure of nonpublic government information (ABA Model Rule 1.6/1.11 analogue), (3) raises an unresolvable appearance of impropriety and impairment of prosecutorial neutrality warranting court management under Wheat v. United States, and (4) may be prohibited by office rules or statutes limiting outside practice by active prosecutors. The Article 15.09 context (a magistrate commanded to issue a warrant “forthwith”) heightens the risk that prosecutorial resources, discretion, or later charging decisions will be implicated, strengthening the public‑interest rationale for disqualification.

Facts (for this brief)
- Defendant Magistrate is sued in personal capacity for alleged failure to perform a ministerial duty—issuing an arrest warrant “forthwith” under Art. 15.09, Tex. Code Crim. Proc.  
- Proposed counsel is a current prosecutor who did not participate in the alleged wrongful behavior, but by virtue of his/her office (or supervisory role) is or will be in a position to initiate or control criminal prosecution arising from the same factual allegations.

Governing Ethical and Doctrinal 
- ABA Model Rule 1.7 (Conflict of Interest: Current Clients) — concurrent conflict arises if representation of a client will be materially limited by the lawyer’s responsibilities to a third person (here, the public/prosecutor’s office) or by the lawyer’s own personal or public interests.  
- ABA Model Rule 1.11 (Special Conflicts for Former and Current Government Officers/Employees) — a government lawyer must not use nonpublic government information acquired in a government role to the client’s advantage and should not represent private clients where the government has an interest unless appropriate consent or screening is in place.  
- ABA Model Rule 1.6 (Confidentiality) — prohibits disclosure/use of nonpublic government information.  
- Wheat v. United States, 486 U.S. 153 (1988) — courts have discretion to protect the integrity of the judicial process and manage conflicts of counsel to preserve public confidence.  
- Cuyler v. Sullivan, 446 U.S. 335 (1980) — background doctrine on conflict prejudice, used as background on how courts analyze conflicts.  
- Article 15.09, Tex. Code Crim. Proc. — ministerial command to issue a warrant “forthwith,” which ties the civil claim and possible criminal enforcement together.

Why disqualification is appropriate in the adjusted scenario

Concurrent‑representation/conflict (responsibilities to public vs private client)
- A prosecutor’s primary duty is to the public and to impartial enforcement of the law. Representing a private litigant while holding authority to prosecute the same factual allegations places the lawyer in a position where official responsibilities and private-client duties are directly at odds. Under general conflict principles (Model Rule 1.7 analogues), this is a prototypical situation of a materially limiting concurrent conflict because the prosecutor may have to choose between prosecutorial obligations (including charging, resource allocation, and protecting victims/witnesses) and zealous defense of the private client.
- Practical consequence: even absent prior participation in the alleged misconduct, the mere fact that the prosecutor will be in the position to initiate or supervise a related criminal prosecution creates a conflict that is difficult to waive or manage.

Risk of misuse or inadvertent disclosure of nonpublic governmental information
- Even if the prosecutor did not personally handle the underlying investigation, as an active member of the prosecutor’s office the lawyer likely has access to confidential investigatory systems, internal deliberations, and charging considerations. The risk of inadvertent disclosure or of using office knowledge, influence, or nonpublic information to benefit a private client is real and supports disqualification under confidentiality and government‑lawyer rules (Model Rules 1.6/1.11 analogues).
- Practical consequence: courts routinely disqualify government lawyers when their position gives them access to material nonpublic information or the ability to influence prosecutorial outcomes, even where they did not personally participate earlier.

Appearance of impropriety and protection of prosecutorial neutrality (Wheat discretion)
- The public must be able to trust that prosecutors will not act to further private interests or will not be perceived as using office power to shield a private client. Wheat recognizes courts’ authority to manage counsel to protect fairness and public confidence. Where a current prosecutor would be concurrently positioned to prosecute, or to control charging decisions, a court may disqualify the prosecutor to avoid any perception that the prosecutor’s office’s duties are being compromised or that prosecutorial power is being used to aid (or to avoid exposure of) a private client.
- Practical consequence: The ministerial nature of Art. 15.09 increases scrutiny because criminal enforcement and civil liability hinge on the magistrate’s compelled act; the prosecutor’s office may be called on to take enforcement action tied to the same facts.

Statutory/office restrictions and imputed conflicts
- Many prosecutor offices and jurisdictions have statutes or internal policies that limit or prohibit outside private practice by active prosecutors. Even absent categorical prohibitions, conflicts may be imputed to the prosecutor’s office (Model Rule 1.10 analogue), potentially requiring the office to decline to prosecute or to implement screening — remedies that are often impractical where the office must preserve prosecutorial integrity.
- Practical consequence: Courts will consider whether an ethical screen could cure the conflict; where the prosecutor by position can initiate or control prosecution, screens are unlikely to be adequate.

Article 15.09 (ministerial “forthwith” duty) amplifies the connection
- Allegations that a magistrate failed to perform a ministerial act “forthwith” under Art. 15.09 create a factual and temporal nexus that likely will produce parallel civil and criminal inquiries. The threatened or actual involvement of the prosecutor’s office in prosecutorial response heightens the risk of conflict and favors disqualification.

Remedies and procedural approach
- Timely motion to disqualify supported by affidavit(s) describing: (a) the prosecutor’s current office and duties; (b) the prosecutor’s capacity to initiate, supervise or influence prosecution of the alleged conduct; (c) any office policies or prohibitions on private practice; and (d) any risk of access to nonpublic materials relevant to the civil claims.  
- Relief requested: disqualification of the individual prosecutor from representing the defendant; consideration of imputation to the prosecutor’s office (and, if appropriate, office withdrawal or reassignment of prosecutorial responsibilities); protective orders where narrowly tailored (rarely adequate here).  
- Consideration of court discretion under Wheat to preserve public confidence and to manage conflicts even where formal ethical rules do not mandate disqualification.

Conclusion
Under the adjusted facts, disqualification remains appropriate. The prosecutor’s lack of prior participation in the alleged wrongful behavior does not cure the more fundamental conflict created by the prosecutor’s continuing authority to prosecute the same allegations. The risk of materially limited representation, misuse or inadvertent disclosure of nonpublic information, and the appearance of impropriety—all amplified by the Article 15.09 ministerial context—support a timely motion to disqualify and office‑level remedial action.
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